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Mr. Stuart Moynihan
Economic Development Coordinator
Department of Development
City of Newark
40 West Main Street
Suite 407
Newark, Ohio 43055

RE: Issuance of Covenant Not To Sue for the Newark Processing Site Property
(12NFA481)
Project 1D #145-001724-014

Dear Mr. Moynihan:
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AUGT3 201
| am pleased to inform you that on o , the Director of the Ohio
Environmental Protection Agency issued a covenant not to sue (CNS) to the City of Newark,
Ohio, for the Newark Processing Site property, located at 1367 East Main Street, Newark,
Licking County, Ohio. The CNS was issued as final findings and orders pursuant to Chio
Revised Code (ORC) Chapter 3746 and Ohio Administrative Code (OAC) Chapter 3745-300.
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The CNS states that, based on the no further action (NFA) letter, and subject to all conditions
set forth in the findings and orders, including but not limited to the terms and conditions of the
operation and maintenance (O&M) agreement, Ohio EPA covenants not to sue and releases
the City of Newark, Ohio, and its respective agents, employees, members, shareholders,
officers, directors, successors and assigns, and successors and assigns of the property, from
all civil liability to the State of Ohio to perform additional investigational and remedial activities.
The CNS and release of liability applies to the property that has undergone a Phase | or Phase
Il property assessment in compliance with ORC Chapter 3746 and OAC Chapter 3745-300 or
has been the subject of remedial activities conducted under ORC Chapter 3746 and OAC
Chapter 3745-300 to address a release of hazardous substances or petroleum, and the
assessment or the remedial activities demonstrate or result in compliance with applicable
standards.

Enclosed is a certified copy of the CNS and its exhibits for the recording of the documents in
the same manner as a deed for the property, as instructed by the CNS (see the “Conditions
and Limitations” section of the CNS). The recording of the O&M agreement, as an exhibit of
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the CNS, need not include the attachments thereto, i.e., the O&M plan, etc. The enclosed
affidavit should be presented to the county recorder’s office staff to support the required
recording. Remember to submit to Ohio EPA after the recording a complete copy of the CNS
that shows the filing date stamp of the county recorder’s office.

The complete copy of the stamped document should be sent to the attention of Records
Management Officer, Ohio EPA, DERR, Central Office, at the following address:

Ohio EPA — Division of Environmental Response and Revitalization
Assessment Cleanup and Reuse Section — Voluntary Action Program
50 W. Town St., Suite 700
P.0. Box 1049
Columbus, OH 43216-1049

Further, the environmental covenant, which is attached to the CNS as Exhibit 4, must also be
recorded in the same manner as a deed {0 the property (see the "Conditions and Limitations”
section of the CNS). Please record the environmental covenant just prior to and separate from
the recording of the CNS and its remaining exhibits in the property’s chain of title. The CNS
becomes effective on the date of the recording of the environmental covenant, Like the CNS
recording, remember to submit to Ohio EPA (at the address listed above) a complete copy of
the environmental covenant that shows the county recorder’s filing date stamp. For guestions
on the recording of these documents, please contact Ann Fischbein, the Ohio EPA Legal
Office attorney, at (614) 644-3037.

OAC 3745-300-03 authorizes Ohio EPA to charge for its actual costs that it may incur related
to site-specific activities, such as the monitoring of compliance with the CNS and its O&M
agreement or risk mitigation plan, including the review of the submitted reports. This Agency
will send a separate correspondence to provide the number of the VAP account established for
the property and to ask you to verify the billing information.

This action of the Director is final and may be appealed to the Environmental Review Appeals
Commission (Commission) pursuant to ORC 3745.04. The appeal must be in writing and set
forth the action complained of and the grounds upon which the appeal is based. The appeal
must be filed with the Commission within 30 days after notice of the Director's action. The
appeal must be accompanied by a filing fee of $70.00, made payable to “Ohio Treasurer,”
which the Commission, in its discretion, may reduce if by affidavit it is demonstrated that
payment of the full amount of the fee would cause extreme hardship. Notice of the filing of the
appeal shall be filed with the Director within three days after the appeal is filed with the
Commission. Ohio EPA requests that a copy of the appeal be served upon the Ohio Attorney
General's Office, Environmental Enforcement Section.  An appeal may be filed with the
Commission at the foliowing address: Environmental Review Appeals Commission, 77 South
High Street, 17" Floor, Columbus, Ohio 43215.

Congratulations on the issuance of this CNS. Many persons, including the City of Newark,
‘Ohio and Carnousti Consulting, Ltd, among others, worked hard to remove the environmental
barriers associated with redeveloping this property. If you have any guestions or concerns,
feel free to contact me at (614) 644-2924 or via e-mail at tiffani.kavalec@epa.state.oh.us.




Sincerely,

= W/iww

Tiffani Kavalec, Manager
Division of Environmental Respense and Revitalization
Assessment, Cleanup and Reuse (ACRE)

Enclosure

cc:  Jeffrey P. Hullinger, Carnousti Consulting, Lid.

ec: Fred Myers, DERR-CDO
Deborah Strayton, DERR-CDO
Ann Fischbein, Legal Office
records@epa.state.ch.us




TO BE RECORDED IN DEED RECORDS,
PURSUANT TO ORC 317.08(A)

AFFIDAVIT
STATE OF OHIO

)
) SS:
COUNTY OF FRANKLIN )
Before me, the subscriber, a Notary Public in and for the State of Ohio, personally
appeared Tonya R. Lassiter, who, being duly sworn according to law, deposes and says
that: (i) she is employed as a records management officer in the Legal Office of the
Ohio Environmental Protection Agency (“Ohio EPA”) and, as such, is authorized to sign
this Affidavit on behalf of Ohio EPA; and (ii) the attached document is a true and correct
copy of the Covenant Not to Sue / Director's Final Findings and Orders issued by the
irector, nd c—;;ntered in the Ohio EPA  Director's  Journal on
”*\i L l& ::;f R\) , :*{J <) , regarding property known as Newark Processing
Site, located at 1367 East Main Street in Newark, Licking County, Ohio and further
described in the attached Covenant Not to Sue. —— .
™~ )l ! V-
onos, T B s He (
Tonya R. Lassiter

Records Management Officer
Ohio EPA Legal Office

Sworn o and subscribed before me, a Notary Public in and for the State of Ohio,

this _{ 2% day of ,ﬁ{,GJw L2043
f&*/ﬂ%‘« M www/
Notary Public é\//

State of Chio

Permanent Commission

No expiration, R.C. 147.03
This instrument prepared by:

Ann Fischbein, Attorney
OChio EPA Legal Office
P.C. Box 1049 \\\\uunm,,,/
i - W\
Columbus, Ohio 43216-1049 \\O P.:‘iff'.‘.’:_._ @ /”4 JANINE M. MANEY
"’( Z ATTORNEY AT LAW
_‘ Z NOTARY PUBLIC
= STATE OF OHIO

My Comm. Hus No
Explration Date
Section 147,03 R. C.
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OHIO ENVIRONMENTAL PROTECTION AGENCY

in the matter of:

City of Newark :
40 West Main Street : Covenant Not to Sue

Newark, Ohio 43055

Director's Final Findings
and Orders

Regarding property known as:

Newark Processing Site
1367 East Main Street
Newark, Ohio

Pursuant to Ohio Revised Code (“ORC") Chapter 3746 and Ohio Administrative Code
("OAC") Chapter 3745-300, the Director of the Chio Environmental Protection Agency
(the “Director”) hereby makes the following Findings and issues the foliowing Orders
(*Findings and Orders”).

FINDINGS

A No Further Action Letter, No. 12NFA481 (the “NFA Letter”), was submitted on
September 25, 2012 to the Director under the Voluntary Action Program on
behalf of the City of Newark, Chio (the “Volunteer”), by Jeffrey P. Hullinger, P.E,

a certified professional, No. CP 214, as defined in ORC 3746.01(F) and OAC
3745-300-01(A) (the “Certified Professional’).

The Certified Professional issued the NFA Letter by his certified professional
affidavit on September 21, 2012. The Certified Professional also submitted to
the Director addenda to the NFA Letter, which were issued under certified
professional affidavit on February 27, 2013 and May 8, 2013. For the purposes
of these Findings and Orders, the term “NFA Letter’ includes the addenda.

The NFA Letter describes the investigational and remedial activities undertaken
at the approximately 66-acre property, known as the Newark Processing Site,
located at 1367 East Main Street, Newark, Licking County, Ohio (the “Property”).
An exact legal description of the Property is attached hereto as Exhibit 1. A
property location map is attached hereto as Exhibit 2. Based on information in
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the NFA Letter, the Property is owned by the City of Newark, Ohio and the parce!
numbers are 55-282714-02, 55-282714-01, 48-160062-00, 48-1588924-00, and
0211NK01900000006100.

4, The Certified Professional prepared pursuant to OAC 3745-300-13{(J) an
executive summary of the NFA Letter, which is attached hereto as Exhibit 3.

Summary of the Voluntary Action for the Property

5. Based upon the information in the NFA Letter, the Volunteer undertook the
following investigational and remedial activities regarding the Property:

a.

A Phase | property assessment, in accordance with OAC 3745-300-06, to
determine whether there is any reason to believe that a release of
hazardous substances or petroleum has or may have occurred on,
underlying or is emanating from the Property.

A Phase Il property assessment, in accordance with OAC 3745-300-07,
including but not limited to investigations of identified areas and affected
media at the Properly, {0 assess environmental conditions related to
releases of hazardous substances and/or petroleum.

Activity and use limitations contained in a proposed Environmental
Covenant, prepared in accordance with ORC 5301.80 to 5301.92, subject
to execution by the Director and recording as described in these Findings
and Orders.

A Risk Mitigation Plan (*RMP"), prepared in accordance with OAC 3745-
300-11, that provides various risk mitigation measures for construction or
excavation aclivities at the Property.

An Operation and Maintenance ("O&M”) Plan, prepared in accordance
with OAC 3745-300-11, including the engineering confrols for the landfill
cap to maintain applicable standards and other requirements as set forth
in the O&M Plan.

Other remedial activities, conducted in accordance with OAC 3745-300-
11, including grading the waste piles.

A demonstration that the Property complies with applicable standards
based on the remedial activities for the identified chemicals of concern
("COCs") in the identified areas and affected media at the Property
through a comparison to background levels in accordance with OAC 3745-
300-07, and the use of generic numerical standards in accordance with
OAC 3745-300-08.
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6.

10.

11.

The Certified Professional has verified by affidavit that the voluntary action was
conducted and the NFA Letter was issued for the Property in accordance with
ORC Chapter 3746 and OAC Chapter 3745-300, that the Property is eligible for
the Voluntary Action Program, and that the voluntary action was conducted in
compliance with all applicable federal, state and local laws and regulations.

At the time that analyses were performed, Kemron, TestAmerica, ALS Laboratory
Group, Environmental Science Corporation, Severn-Trent, and Belmont Labs,
were cerlified laboratories, No(s) CL0012, CL0018, CL0O022, CLO06Y, CL0024,
and CLO032, respectively, as defined in ORC 3746.01(E) and OAC 3745-300-
01(A), whose services were used in support of the NFA Letter (the “Certified
Laboratories”).

The Environmental Covenant will be recorded in the Licking County Recorder's
Office as described in the Environmental Covenant and Order No. 2 herein. A
copy of the executed Environmental Covenant is attached hereto as Exhibit 4.
The Environmental Covenant upon recording will:

a. Restrict the Property to commercial or industrial land use as defined in
OAC 3745-300-08(C)(2)(c)(ii) and (C)2)(c)iii) (effective March 1, 2009).

b. Protect the main cap area by prohibiting enclosed structures from being
placed on the main cap area.

C. Limit ground water use such that ground water underlying the Property
shall not be extracted or used for any purpose, potable or otherwise,
except for investigation, monitoring or remediation of the ground water or
for extraction in conjunction with construction or excavation activities or
maintenance of subsurface utilities.

The RMP, dated February 27, 2013, was developed in accordance with OAC
3745-300-11. The RMP is attached hereto as Exhibit 6 and incorporated by
reference herein. The implementation of the RMP is necessary to mitigate or
eliminate human exposure to lead at the Property, during construction or
excavation activities.

For activities specified in the O&M Plan herein, Ohio EPA and the City of Newark
have entered into an O&M Agreement, which includes and incorporates by
reference the O&M Plan, in part to mitigate or eliminate human exposure to lead
at the Property. The O&M Agreement is attached hereto as Exhibit § and
incorporated by reference herein,

Applicable Standards

Based on the information contained in the NFA Letter and all conditions set forth
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12.

in these Findings and Orders, the Property meets applicable standards contained
in ORC Chapter 3746 and OAC Chapter 3745-300 for various uses including
commercial and industrial land use and restricted ground water use. The
applicable standards for the Property are those in effect when the NFA Letter
was issued on September 21, 2012. The applicable standards, the methods of
achieving compliance with the standards, and the associated points of
compliance for the standards for each complete exposure pathway, are identified
in the NFA Letter, which contains a summary table titled “Applicable Standards
and Remedial Activities for Each Exposure Pathway”. The standards include one
or more of the following:

a. Generic numerical standards determined in accordance with OAC 3745-
300-08. '
b. Property-specific risk assessment standards developed in accordance

with OAC 3745-300-09.

C. Background standards determined in accordance with ORC 3746.06(A)
and OAC 3745-300-07(H).

d. Standards for residential (potable) use of ground water in the deep zone
-underlying the Property, applied in accordance with ORC 3746.06(B).

Based on the remedies identified in this paragraph, the Property complies with
applicable standards. Failure of one or more of the remedial activities may
constitute noncompliance with applicable standards. The remedies requiring
implementation inciude:

a. The activity and use limitations set forth in the Environmental Covenant
attached hereto, which once recorded will limit the Property to commercial
or industrial fand uses, protect the main cap area by prohibiting enclosed
structures from being placed on the main cap area; and limit ground water
use such that ground water underlying the Property shall not be extracted
or used for any purpose, potable or otherwise, except for investigation,
monitoring or remediation of the ground water or for extraction in
conjunction with construction. or excavation activities or maintenance of
subsurface utilities.

b. The engineering controls and associated activities set forth in the O&M
Plan and the O&M Agreement atfached hereto, which prevent exposure to
COCs and maintain the cap.

C. The risk mitigation measures implemented under the RMP attached
hereto, which mitigate exposure to COCs in soil for construction and
excavation activities.
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13.

Pursuant to ORC 3746.12(A), the Director of Ohio EPA is authorized fo issue a
covenant not fo sue for the Property through these Findings and Orders. Based
on the NFA Letter and subject to all conditions set forth in these Findings and
Orders, the remedial activities for the Property are protective of public health and
safety and the environment.

QORDERS
Covenant

Based on the NFA Letter, and subject to all conditions set forth in these Findings
and Orders, including but not limited fo the terms and conditions of the O&M
Agreement, Ohio EPA hereby covenants not to sue and releases the City of
Newark, and its agents, employees, officers, directors, successors and assigns,
and successors and assigns of the Property, from ali civil liability to the State of
Ohio (the “State”) to perform additional investigational and remedial activities.
This covenant not o sue and release of liability (“Covenant”) applies to the
Property that has undergone a Phase | or Phase |l property assessment in
compliance with ORC Chapter 3746 and OAC Chapter 3745-300 or has been the
subject of remedial activities conducted under ORC Chapter 3746 and OAC
Chapter 3745-300 to address a release of hazardous substances or petroleum,
and the assessment or the remedial activities demonstrate or resuli in
compliance with applicable standards.

Conditions and Limitations

Effectiveness of the Covenant— Recording of the Environmenial Covenant

The Covenant provided in Order No. 1 herein shall become effective upon the
date the Environmental Covenant is recorded in accordance with this Order. The
Environmental Covenant shall be filed as a document separate from the filing
required by Order No. 3 herein. Within thirty (30) days after the issuance of
these Findings and Orders, the City of Newark shall:

a. File with the Licking County Recorder's Office for recording, in the same
manner as a deed to the Property pursuant to ORC 3746.14 and 5301.88,
the Environmental Covenant as executed and attached hereto as Exhibit
4. The document for recording may be an executed original or a copy of
the same authenticated by Ohio EPA.

b. Submit to Ohio EPA a copy of the recorded Environmental Covenant that
shows the filing date stamp of the Licking County Recorder's Office or
other reliable information that verifies the recording of the document in
accordance with this Order. The submission shall include a cover letter
that identifies “Recorded - Environmental Covenant for Newark
Processing Site NFA Letter No. 12NFA481." The submission shall be
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delivered either (1) electronically to the DERR Records Management
Officer at Ohio £EPA’s Central Office, at records@epa.state.oh.us or (2) by
U.S. mail or by other reliable means to both Ohio EPA’s Central Office, 50
West Town Strest, P.O. Box 1049, Columbus, OH 43216-1049, Attention;
DERR Records Management Officer and Ohio EPA’s Central District
Office, 50 West Town Street, P.O. Box 1049, Columbus, OH 43216-1048,
Attention: DERR Site Coordinator for Newark Processing Site.

Requirement fo Record These Findings and Orders / Covenant Not fo Sue

Within thirty (30) days after the issuance of these Findings and Orders, City of
Newark shalt:

a.

File with the Licking County Recorder's Office, for recording in the same
manner as a deed to the Property pursuant to ORC 3746.14, a copy of
these Findings and Orders, including Exhibits 1 (Legal Description), 2
(Property Location Map), 3 (Executive Summary) 5 (O&M Agreement) and
6 (Risk Mitigation Pian).

Submit to Ohio EPA a copy of the Findings and Orders that shows the
fiting date stamp of the Licking County Recorder's Office or other reliabie
information that verifies the recording of the Findings and Orders in
accordance with this Order. The submission shall inciude a cover letter
that identifies “Recorded - Covenant Not to Sue for NFA Letter No.
12NFA481." The submission shall be delivered either (1) electronically to
the DERR Records Management Officer at Ohio EPA’'s Central Office, at
records@epa.state.oh.us or (2) by U.S. mail or by other reliable means fo
both Ohio EPA’s Central Office, 50 West Town Street, P.O. Box 1049,
Columbus, OH 43216-1049, Attention: DERR Records Management
Officer and Ohio EPA’s Central District Office, 50 West Town Street, P.O.
Box 1049, Columbus, OH 43216-1049, Attention: DERR Site Coordinator
for Newark Processing Site.

Requirement to Submit Annually a Risk Mitigation Plan Notification

Pursuant to ORC 3746.12(A) and OAC 3745-300-11(F), the Covenant provided
in Order No. 1 of these Findings and Orders is conditioned on Ohio EPA’s receipt
of a notification regarding the RMP, as attached hereto and referenced in the
Findings herein. This condition in no way supersedes any separate notification
requirement inciuded in the RMP (i.e., notice to contractors).

a.

The notification shafl be submitted annually, by March 1 for the reporting
period of January 1 fo December 31 of each year after the effective date
of these Findings and Orders, beginning with March 1, 2014.

Each notification shall be submitted under affidavit by the person(s) who
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have knowledge of RMP implementation for the applicabie notification
period. The notification shall address:

i. Whether implementation of the RMP occurred during the
notification period.

if. The events that required the implementation of the RMP, the
exposures fo contaminated environmental media that may have
occurred, and the risk mitigation measures that were undertaken in
accordance with the RMP.

C. The submission shall include a cover letter that identifies “Risk Mitigation
Plan Annual Report for NFA Letter No. 12NFA481.” The submission shall
be delivered either (1) electronically to the DERR Records Management
Officer at Ohio EPA's Central Office, at_records@epa.state.oh.us or (2) by
U.S. mail or by other reliable means to both Chio EPA’s Central Office, 50
West Town Street, P.O. Box 1049, Columbus, OH 43216-1049, Attention:
DERR Records Management Officer and Ohio EPA’s Central District
Office, 50 West Town Street, P.O. Box 1049, Columbus, OH 43216-1049,
Attention: DERR Site Coordinator for Newark Processing Site.

Requirement to Notify Director of each Transfer or Assianment of the Property or of the

Covenant

Pursuant to ORC 3748.12(A)(2) and the O&M Agreement, the City of Newark
shall notify the Director of each transfer or assignment of the Property or any
portion of the Property or of the Covenant within fourteen (14) days. The notice
to Ohio EPA shall include a cover letter that identifies “Notice of Conveyance
pursuant to ORC 3746.12(A)2) - NFA Letter No, 12NFA481.” The notice shall
be addressed and delivered either (1) electronically to the DERR Records
Management Officer at Ohio EPA’s Central Office, at records@epa.state.oh.us or
(2) by regufar U.S. mail or by other reliable means to both Ohio EPA’s Central
Office, 50 West Town Street, P.O. Box 1049, Columbus, OH 43216-1049,
Attention: DERR Records Management Officer and Ohio EPA’s Central District
Office, 50 West Town Street, P.O. Box 1049, Columbus, OH 43216-1040,
Attention: DERR Site Coordinator for Newark Processing Site.

Limits of Covenant

Pursuant to ORC 3746.12(B)(1), the Covenant shall remain in effect for as long
as the Property continues to comply with the applicable standards upon which
the Covenant is based, as referenced in these Findings and Orders. Upon a
finding pursuant to ORC 3746.12(B)(2) that the Property or portion thereof no
longer complies with applicable standards upon which issuance of the Covenant
was based and receipt of the Direcior's notice of that fact and the requirements
of ORC 3746.12(B)(3), the person(s) responsible for maintaining compliance with



Director’s Final Findings & Order — Covenant Not to Sue
Newark Processing Site

Page 8

10.

11.

12.

those standards shall receive an "opportunity to cure” the noncompliance. ORC
3746.12(B){(4) provides for revocation of the Covenant upon a Director's finding
that the noncompliance has not been cured.

Pursuant to ORC 3746.05, any use of the Property that does not comply with the
instifutional controls identified herein (i.e., the activity and use limitations
contained in the Environmental Covenant), voids the Covenant on and after the
date of the commencement of the noncomplying use.

The Covenant shall not apply to releases of hazardous substances or petroleum
that occur after the issuance of the NFA Letter.

The Covenant shall not apply:

a. To claims for natural resource damages the State may have pursuant to
Sections 107 or 113 of the Comprehensive Environmental Response,
Compensation and Liability Act of 1980 ("CERCLA"), 42 U.S.C. 9607 and
9613, as amended.

b. To claims the State may have pursuant to Section 107 of CERCLA, 42
U.S.C. 9607, as amended, for costs other than those for damages to
natural resources, provided that the State incurs those other costs as a
result of an action by the United States Environmental Protection Agency.

C. As otherwise specifically provided in ORC Chapter 3746, including but not
limited to obligations arising under other applicable laws

Nothing in the Covenant limits the authority of the Director to act under ORC
3734.13 and 3734.20 to 3734.23, or to request that a civil action be brought
pursuant to the ORC or common law of the State to recover the costs incurred by
OChio EPA for investigating or remedialing a release or threatened release of
hazardous substances or petroleum at or from the Property, when the Director
determines that the release or threaiened release poses an imminent and
substantial threat to public health or safety or the environment.

Nothing in the Covenant shall be construed to limit or waive the Director's
authority to revoke the Covenant in response to any of the circumstances for
revocation of a covenant, as provided in ORC Chapter 3746 and OAC Chapter
3745-300.

Ohio EPA Access to Property

Pursuant o ORC 3746.21 or 3746.171 and the Environmental Covenant, and at
reasonable times, upon proper identification, and stating the necessity and
purpose as directed by applicable law, authorized representatives of the Director
shall be granted access to the Property for the inspection or investigation
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purposes authorized under applicable law, including but not limited to
determining whether the Property is being used in compliance with the activity
and use limitations contained in the Environmental Covenant.

Transfer

13.  Pursuant to ORC 3746.14 and OAC 3745-300-13(L), the NFA Letter and the
Covenant Not to Sue/Findings and Orders may be transferred to any person by
assignment or in conjunction with the acquisition of title to the Property.

IT IS SO ORDERED:
AUGTS 7013

Stott J. Nally, Birector Date
Ohio Environmental Protection Agency




Exhibit 1
Legal Description



CONDITIONAL, APPROVAL FOR THIE TRANSFER
CORRECTION RECUIRED FOR HEXT TRANGFER
Té?e‘i LOLLG, LICKIHG COUNTY EMGINEER

‘A N, 2/t
:”:ﬁ ﬁﬁ*‘ sot beg el pd. 4 b ;)t“»irm §oh u
S ko S

’-69"‘!Gélcz Y62

TR AR ROVED erﬁ BENGE GoX
i TEAN LS - ¢ Reoordy-
;Mij:sz;@umw EMGIMEER L Wﬁ%&gﬂ
% pRA N, paAE E e ﬁr«@w\mmm f; ol

wmﬂg; »"}23"“

£

Lé@mg fnganty Audiinr

SEC.319.202 COMBLIEE Wik
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Fnots all Hlen by these Presenty

That Newark Processing Co., Inc., an Ohlo corporation, by s duly authorized offleer, for
valpahle oonsiderstion recelved, gran{s with generslwaranty covenanis to Tha City of Mawarlk, Ohia,
& puliical subdivizion in the State of Ohlo, whoss tax mailing address is 40 West Main Street
Mewarlk, Ohio 43065, the following describad real estate

PARCEL ONE:

Situataed in the County of Licking, Stete of Ohio, and Cily of Mewark ang bounded
and described as follows:

Beginring at a point at the intersection of the aasterly property fing of the City of
Newark property (deed reference, Vollime 718, page 859, of the Dead Records of
Licking County, Ohlo) and the southerly right-of-way fine of the 8, & O. Railroad,

Thence Noﬁbea‘a{arly passing glong said raliroad righl-of-way fine to a point in the
rorffest comer of tha Newark Proc szing Company property {deed reference
Volume 764, page 585, of sald Desd Records); thente Southerly, passing along the
weeterly line of said Newark Processing Company's property 800 feet. more orlass,
to 4 paoint, thence Westerly, to a paint in saic City of Newarld's eastedly property fine
said point being 600 fest, more or lass from said beginning poing; thence norihearly,
pasaing along said City of Newarl's sasterly property line 800 fset, more or less, to
the place of beginning,

The above described parce! is estimsted {o contain 10 acres, more or lass.

There is also conveyed hereby a non-excluslve righf-of-way (B0} feet i widih
exiending along the entire southerly fina of said Newark Processing Company's
property and then norih alony the west line of said Newark Processing Company's
property and than north aleng the west iine of said Newark Processing Company's
property untl said right-afway adjeins the southerly line of the above described 10-
acre parcel, which rAght-of-way shail be used for ingress and egrags from the above
descrived 10-acre parcel.

Parcel No. 055-282714-02.000
PARCEL TWO:

Siuated in the State of Ohlo, County of Licking and City of Newark, boundead and
deseribed as follows:

Beginning &t 2 paint in the common line between the wesierly ling of Lot § of
Madison 'l'ownship and the sastarly cmpmaﬁcn line of the said Clty of Newsark at s
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pf:r inf alen

wﬁatméy Iéneé: of &aki ieiad
Develppment & i Suppiy & Machine Co,, Inc.

sroparties, 1067.6C

Jontaining 15.45 acres, more or less.



The above description prepsred by Willam B. Henderson, Registered Burveyor
#5242, dafted July 153, 1977,

Parcel Mo, B55-282714-01.000

PARCEL THREE:

Skuated i the Township of Madison, Couniy of Licking, and State of Ohie;

Situate In Lot #5, Quarter 3, Madizon Township, Licking County, Ohio, and baing
described as follows.

steke at the intersestion of the center ine of the B & O Rallroad
st fine of Lot #5 zeld steke being south 3° 00 west &
‘et fram the point where the center ine of Stele Route #18
LR F“\ el g thetioe fror saic baglnning adint sou
; fins of Lot $85 tp & iran ataks;
n non vw}{@ hern @ rort 11°
= sanoe of 211
et tG # “tﬁi-(e‘ th@m e north 307 30 e sf & rjsslf;nc‘é nf “3? fee, tc: 4 giake! thence
nesti 1° 00 masta distance of 138 fest o 2 siake) thence north 17% 207 sast a
distanc 1773 feat io o slake thencs north 30° 00 sast & distence of 76 feet to a
stake; thance north 11° 15 wast a distance of 179 feet 1o the cenfer of the B & O
Railrozd nght-chway; thenoe south 74° 08 west & distence of B6C.3 feet elong sald
right-of-ways canfer ling {o the point of beginning, centalning 10.30 sares.

Bemnnrnq ‘Jt Ei ror*

Subiect to the B & O Rallroad right-of-way, containing 865 of ah acrs,
Parcal No, 048-180082-00.000
PARCEL FOUR:

Siuaied i the County of Licking, in e State of Ohio, and in the Township of
WMadison and bounded and described as follows:

Sttusted In Lot #5, Quarter 3 and being more parllcuiarly described as followe: -
Beginning 2f an iron stake on the Wast line of Lot #5, located Scuth 3° 00 Wesl,
1,475 feet from the point where the center ine of County Mighway #5885 (Old Siate
Rolie #16), inb ots the West ling of Lot #5, and said poini being also tocated
Sou‘h 300 West 41 feef from an fron stake in the center fine of the B & O right of

i >& froen said beginning P Int South 3° 00 West s distance of 1824
lice of Lot#5 to & pointin the Licking Fiver: thence foliowing the

szt thenos Morth 457 30" Cast a dim:'ﬁrice of 3004zet thenoe Morth 8° 30" West
a distance of 250 feet; thence North 25° 15 West 2 distance of 300 feed, thenoe
Norn 20% 45 East a distance of 800 festl: thence North 12° 25' Esst a distance of
B0 feet; thenne Morth 87 200 Wast o digtancs of 450 feet; thence North 187 40" East
a distarcs of 500 feat: thence Moth BS® 20 Dast o distences of 400 fest, fhence
North §7° 05° Bast a distanve of 400 feet; thence South 63° 28 East a distance of
20 faet thence Morth 88° 10 Bast & distance of 120 feet 1o a point on the Eastiing
of Lot #% thence North 27 55' East 8 distance of 384 8 feat along the Eastiine of Lot
#5, 1o the center line of the B & O Failroad right of way, thencs Norlh 88° 00 West
a distance of 407 feet along the center of said rairozd {o the beginning of acurve to
the left; thance afong the cenler said curve e distance of 700 feet {o the P.T., thence
Sauth 74° 08 West g distance of 466 feet along zaid center line o an fron siake at
the Nottheast cormer of 10.30 sores conveyst to The Newark \,Uppky & WachineCo.,

e, Desd Volura & thenm foﬂcwmg tne boundar\f o saicd 10,20 acre
fract South 1191

suth 170

: utsta%:— rf lru fe*et thenne So
of 138 fe

: ff“"h 307 30 West a distance of 257 fret
& dislanc 1 iest: thence South 117 50" West &

o Morth B8° 20" West 2 distance of 300 feet, to the ; ,c,ént
PH ~g,mmng contat nmg 20,75 acras, subject however, to the B & O Ballroad right

W, containing 1,80 acres. This description was preparad by Floyd W. Barnes,
stared Surveyor #3817

Parcal No. 048-155804-00.000



PARGEL FIVE:

Shugied in the Siate of Jhio, County of Licking and Township of Madison and
hounded and described as follows:

Being part of Lot 5, Township 2 and Range 11 of the Linlted States Military Lands
and further bounded and described as follows:

Beginning =t & splke in the nfe-r&e:‘hon of the wast ling of Lot 8 end the centerlineg of
County Road £85, sad point being the e poh of heginning for the following
dascribed parcel of land, thence “&oﬂh i eaz f_d‘lt atong the centerline of
Conlnty Fosd : 2ot ftrie of said
County Rosd, thanae Soutn 27 Qs v g i thee southsely right
of way lineg of County Road “!s‘"» EH 3.0 iy fam 2 ot woof 428 M) et i an
iron pin in the Mothedy rghl of way fne of the B. & aliroad, thenoe South 74°
0" 13 West, asmq oriherty right ‘“fﬁl\m\/ fineoftha M & O faliread and passing
A st i 1 tal citstn of 273 88 festto mn Teh pin, thence rorth
3RS Lot 5, adistence of 485 15 feet 1o the true
potr!of begmnsing. mmavung 249 Bores, more or fess,

This description was prapared by William B. Henderson, Registered Surveyor ne.
5242 on December 28, 1972,

ERCEPTING 2,156 acres describad as folows:

Situated in the State of Chic, Gounty of Licking, City of Mewark, and being 2.158
zores of that 748 aore tract as conveyed (o Newark Processing Gompeny, Inc., by
deed of recesd i Deed Book Volume 768, Page 1, all refaraences being to thoss of
record in the Recorder's Office, Licking County, Ohio, said 2,186 acre parcel being
more parficuizcly bounded and describad as follows:

Beginning for referance at the intarsection of the west ine of Lot § and the centerling
of County Road 585 (also known as Bast Main Street)]

ihsnoe Norh B6° 32 2¢" Bast, along said centarline of County Road 585 a distance

of 30,28 feat to the True Point of Beginning for the following desaribed 2,158 acre
parcel,

thence continuing along said centerline North 88° 32' 28" East, 2 distanes of 183.80
foet 1 & point;

thance leaving sald centeriine South 02° 14" 31" East, a distance of 426.90 feet to
3 point on the northerly right-of-way line of 8 & O Railroad;

thence South 74° 50 13" Wast, along said right-of-way line a distance of 241.15 feet
to & point;

thence North 03° 53 01" East, s distance of 47286 feet to the True Point of
Beginning and cortaining 2. 156 acres, move o jess.

Subiect to ail valid and existing easaements, restrictlons, and condltions of record,

The bearings in the above described description are based upen the bearings of

record for the Newark Processing Company Inc., 2 488 acre tract of record in Official
Record Veolume 768, Page 1.

The above description was prepared from available records.

Leaving 0.5333 acres. more of less, Sald axceptad parcef belng conveyed to Arthur
L. Wills by instrument 198808180023081, Offlcisl Record, ticking County, Ohio,

Subject to all valid and existing building and other restristions and conditions of
racord, to all valid and existing zoning laws, ordinances and resolutions, ta zl valid
and sxisting eazements of record,

Except for real estate axes and special assessments, if any.

Last References: Volume 184, Page 470, Officlal Record, Licking County,
Onio



Volume 784, Page 585, Deed Record, Licking County,
Ohie

Voluma B13, Fages 572, Dead Record, Licking County,
Criales

Voluine 214, Page 38, Desd Record, Licking County, Chi
Veinne 788, Page 1, Desd Record, Licking Counly, Ghio
Properly Address: East Main Streat, Newark, Ohio 43088

1N WITHESS WHEREOF, the undersigned hes sst its hand this Ay of
Teaas o) 3079

Meswark Procassing L;& e, an Sho o

corporation 7¢ z,.ww —
y: ‘/ Méwz_é// - ql/g/v

Ml?ﬁaai R. Frestone, Prestdent

STATE QF OHIO
LIGKING COUNTY, 88!

Befare me, a Notary Public, in and for sald County and State, parsonally sppeared the ebove
named Newark Processing Co, inc., an Ohio corporation, by Michas! R, Flrestone, its President,
personally known by me te be the person execuling the foragaing instrument, who acknowiedged the
signing of the same o be his free and voluntary act and dead, and the free and voluntary act ang
deed of Newark Processing Go., Ing., an Ohlo corporation,

W TESTIMONY WHEREDF, | mvamqareunfjet my hand arzd oﬁ'mial seal at Newark,

cmr\q County Ohio this 287 day of ‘

thary‘mta‘lic

JAMES R COOPER, Allemiuy af Law

bigsary Pulbile » Stoe of Obie
iy @amm wm ha no enpiration dote
7L W

IR lE1E il é%ﬁ

0Z27T1TNKGT90 5100

COTUUIRALE  GRRACITHOORREmREOE

I |
¢o 1900000010000

|
i

|

|

s

|
Ll

HLDORIARL

i Eiﬁi i

THIS INSTRUMENT PREPARED BY. MORROW, GORDON & BYRD, Lid,, Atlorneys at Law
33 West Main Street, P.0. Box 4190, Newark Ohio 43088-4180, (740) 23456.8811
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PHASE 1 PROPERTY ASSESSMENT UPDATE
CITY OF NEWARK, OHIO SITE LOCATION MAP
_ NEWARK PROCESSING SITE
Carnoustle 1367 EAST MAIN STREET
F{_}mmﬁ]&tlmg, I..idl.&‘ N NEWARK, CHIO
Ao RS B ERVIFERRie D rvlcing

Drawn by JPH Seale 1:24,600 Date: 9/18/2012 Project No.: 10-028 Figure 1
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SECTION B: EXECUTIVE SUMMARY OF NO FURTHER ACTION LETTER

EXECUTIVE SUMMARY OF NO FURTHER ACTION LETTER

Newark Processing Site 4367 East NMain Street Newark, Licking County, Ohioc
Volunteer: City of Newark A0 West Main Street, Newark, OH 43055

Property Owner: City of Newark

issued by: Jeffrey P. Hullinger, CP #2114, 614-487-8252

This executive summary has been completed to meet the requirements of Ohio Administrative Code
(OAC) 3745-300-13{l) and OAC 3745-300-13(K} which serves as the recording summary of the NFA
letter. Copies of the no further action (NFA) lelter may be obtained by contacting the Ohio EPA —
Division of Envircnmental Respense and Remediation, Cendral Office Records Management Officer. A
legal description of the subject property has been included as an attachment o both the NFA letter and
covenant not to sue.

Section 1.0 « PROPERTY HISTORY

The property consisis of 65.843 acres that were used from the mid-1870s until the mid-1990s for the
storage and reprocessing of aluminum refining dross and saltcake. The property is presently vacant.

Section 2.0 — TIMELINE

VAP Phase | property assessmenti completed: June 2005

VAP Phase |l property assessment completed: June 2005; revised report completed February 27,
2013

VAP Phase | property assessment update completed: September 20, 2012

NFA letter issued: Septemnber 21, 2012; updated February 27, 20143

Section 3.0 - NFA LETTER

Section 1.1 — Phase | Property Assessment
The approximately 66-acre property is located in Newark, Licking County, Ohio,
The purpose of the Phase | Properdy Assessment was i{o investigate the former aluminum dross
processing facility under VAP Phase | Property Assessment requirements as set forth in O.A.C. 3745-
300-06. Based upon the findings of this Phase [ Assessment, a Phase |l investigation was required for
the Property. Seven identified areas were identified in the Phase | PA and considered for eligibility
determination and further investigation in a Phase |i PA,

The Phase | property assessment listed [number] on-site identifiad areas {IAs):

Identified Area Descripfion of Releases, Sources | Potential and/or Suspected
| Number and/or Source Areas CQOCs from Phase |
1 Main Piant Area
2 West Pile
3 South Pile ;
Aluminum dross, dross fines, and Al, A.“;' Ba, Cd’ Cr,_Pb‘ N!‘,S.e‘ Zn,
4 East Pie saticake cyanide fiuoride, nitrate, nitrite,
ammonia, VOCs
5 Bonreyard
8 Sitewide Ground-
water

Rev. 07/11 Page 1



7 Septic Tank & Possible cleanout-related solvents VOCs
Leach Field Area

Section 3.2 - Proposed Land Use

The proposed use of the property is commercial / industrial. The City intends that the property will be
redeveloped for placement of a photovoltaic electrical energy production facility.

Section 3.3 ~ Phase i Property Assessment

Soil:  Dross and salicake are soil-like materials that in some areas are relatively indistinguishable
from gray native scils. Concentrations of the chemicals of concermn were evaluated by collecting
surface and subsurface samples of dross and underiying soils in {As 1 through 4, and surface soils in
A 5 to evaluate whether dross-related contaminants had affected soils.

Pathways: Direct contact: commerciat or industrial workers

Point of Compliance: 2 feet below ground surface
Ground water: There are fwo ground waler zones at the property. Chemicals in the shaliow
groundwater aguifer (8 to 28 feet beiow ground surface) within shallow soils and dross materials
exceed unrestricted potable use standards for methylene chioride, arsenic, selenium, fluoride, nirite,
and possibly cadmium {laboratory reparting Iimit exceeded the MCL). Deep groundwater is separated
from the shallow zone by approximately 6C feet of dry clay, and so protection of that zone is
demonstrated through weight of evidence.
Ohic EFA’s Site Investigation and Field Unit (SIFU) conducted biological and surface water
evaluations that demonstrated that shallow groundwater does not cause adverse impacts to biological
receptors in either Shawnee Run or the Licking River.
A ground water use restriction has been placed on the property to efiminate the use of groundwater for
potable purposes. Enclosed construction within the capped 1A 1, 3 and 4 is prohibited in order to
address the potential for vapor intrusion cause¢ by VOC contamination (methylene chloride) in the
shallow groundwater.

Pathways: Potable use / non-potable use of shallow groundwater

Point of Compliance: Property boundary, Shawnee Run and the Licking River to the south
and east; boundary of capped area to the north and west

Surface Water and Sediments: Both surface water and sediment samples were coliected from
Shawnee Run and the Licking River. Based upon analyses of these samples and upon biological
surveys they conducted, Ohio EPA’s Site investigation and Field Unit {SIFU} concluded that there are
no adverse impacts to biological receptors in either Shawnee Run or the Licking River.

Pathways: Not applicabie

Point of Compliance: Not applicable

Indoor Air: See above use limitations that will prevent the potential for vapor intruston into indoor air
spaces.

Pathways: Volatilization from groundwater to indoor air for commercial-industrial workers

Point of Compliance: Indoor air

Section 3.4 — Ecological receptors

Rev. 07/11 Page 2




Roth surface water and sediment samples were collected from Shawnee Run and the Licking River.
Based upon analyses of these sampies and upon biological surveys they conducted, Ohio EPA's Site
investigation and Fieid Unit (SIFU) concluded that there are no adverse impacis to biclogical receptors
in either Shawnee Run or the Licking River.

Section 3.5 - Chemicals of Concern (COCs)

The foliowing COCs were evaluated at the Property: Al, As, Ba, Cd, Cr, Pb, Ni, Se, Zn, cvyanide,
fiuoride, nitrate, nitrite, ammania, and VOCs.

VO Cs {s0i and groundwater) by Method 8§260B.

metals (soll and groundwater) by Method 60108B.

Cyanide (soil and groundwater) by Meathed 9014,

Fiuoride {soil and groundwater) by Method SM4500-F-C

Nitrate-nitrite (scil and groundwater} by Methods 353.2 ana 353.2M

Ammonia (not a VAP parameter - soil and groundwater) by Methods 350.1 and SM4500-NH3

Section 3.6 - Property Specific Risk Assessment (PSRA)

A property-speciiic risk assessment was compleied for this Property, but it was not used in the
determination of nor compliance with appiicable standards.

Section 4.0 —~ CERTIFIED LABORATORIES

Kemron (now Microbac) — CLO012; TestAmerica - CL0O018; ALS Laboratory Group -~ CL0O0Z22;
Environmental Science Corp, - CLO0BS; Severn-Trent (now TesiAmerica) — CLO024; Belmont Labs -
CcLoo32.

Section 5.0 ~ REMEDAL ACTIVITES

The rugged and highly uneven dross piles were regraded to provide a free-draining, structurally stable
surface, covered with a bentoniie-impregnated geofabric (geccomposite or GCL) layer, capped with
two feet minimum thickness of ciean fili soil, and hydroseeded fo yield a vegetated, low-maintenance
final surface.

Remediation was conducted under an authorization granted under OAC 3745-27-13 and an ORC
3734.02(G) exemption issued on November 18, 2008. The above construction complied with that
authorization.  The authorization requires a post-remedy Operation & Maintenance Plan and
Agreement; these conditions will be met when those documents are finalized and submitted as
addenda to the NFA Leiter.

Section 6.0 -~ OPERATIONS AND MAINTENANCE / ENGINEERING CONTROLS [/ RISK
MITIGATION PLANS

_ The soil cover will require limited ongoing maintenance of the cap, which is addressed by the
O&MWM Plan for the Property. The O&M Plan includes the required procedures for monitoring and
maintaining the 2-foat point of compiiance for the Property and includes provisions for inspection
and maintenance of the engineering contrgls, inciuding erosion control features. in addition, a
Risk Miiigation Plan has been prepared and will be impiemented to manage potential exposures
of construction or excavation workers to underiying dross and groundwater that may exceed
applicable direct-contact standards.

Section 7.0 - INSTITUTIONAL CONTROLS
An environmental covenant fimiting the property o commercial or industrial land use, and a prohibition

against potabie ground water use will be recorded for the property. The covenant will also prohibit
enciosed construction within the main cap area.

Rev. 07/11 Page 3



Section 8.0 - DETERMINATION AND COMPLIANCE WITH APPLICABLE STANDARDS

The Properiy i in compliance with VAP applicable standards for commercial and industrial fand use
through enginesring controls administered under an OC&M plan and agreement, and through
implemantation of groundwater use and enclesed construction restrictions.

END OF SECTION B

Rev. 07/11 Page 4
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Environmental Covenant



To be recorded with Deed
Records - ORC § 317.08

ENVIRONMENTAL COVENANT

This Environmental Covenant is entered into by the City of Newark, Ohio and the
Ohio Environmental Protection Agency (“Ohio EPA”) pursuant to Ohio Revised Code
("ORC") §§ 5301.80 to 5301.92 for the purpose of subjecting the Property described in
Section 2 herein (“the Property”) to the activity and use limitations set forth herein.

WHEREAS, the City of Newark has underiaken a voluntary action with respect to the

Property under Ohio's Voluntary Action Program ("VAP"), pursuant to ORC Chapter 3746
and Ohio Administrative Code (“OAC”) Chapter 3745-300.

WHEREAS, the Property is owned by the City of Newark,

WHEREAS, the voluntary action remedy for the Property includes the activity and use
limitations set forth in this Environmental Covenant. Certified Professional Jeffrey P.
Hullinger, CP214 issued a no further action letter (“NFA Letier”) for the Property on

September 21, 2012 and submitted the NFA Letter to Ohio EPA (“No. 12NFA4817) with
a request for a covenant not to sue,

WHEREAS, the activity and use limitations support the issuance of the NFA Letter and a
covenant not to sue for the Property; the limitations protect against exposure to the
hazardous substances in soil and ground water on or underiying the Property.

WHEREAS, the NFA Letter's executive summary contains an overview of the voluntary
action. The executive summary may be reviewed as an exhibit to the covenant not to sue
issued for the Property, recorded in the deed records for the Property in the Licking County
Recorder's Office. The covenant not to sue and the NFA Letter (No. 12NFA481) may
also be reviewed by contacting the Records Management Officer for the Division of
Environmental Response and Revitalization, at Ohioc EPA's Ceniral Office, 50 West
Town Street, P.O. Box 1049, Columbus, Ohio 43216-1049, 614-644-2924, or at Ohio
EPA’s Central District Office at the same address at 614-728-3778, or by contacting the

City of Newark, Department of Development at 40 West Main Street, Newark, Ohio
43055, 740-670-7530,

Now therefore, the City of Newark and Ohio EPA agree to the foliowing:

1. Environmental Covenant. This instrument is an environmental covenant
developed and executed pursuant to ORC §§ 5301.80 to 5301.92.




£nvironmental Covenant
Page 2

2. Property.  This Environmetital Covenant concems an approximateiy
‘B6-acre tract of real property; parcels currently numbered 55-282714-02, 55-282714-01,
48-160062-00, 48-158894-00, and 0211NK01900000006100, owned by The City of
Newark, located at 1367 East Main Street, Newark, OH, in Licking County, Ohic, and

more particularly described in Attachment 1 attached hereto and hereby incorporated by
reference herein (“Property”).

3. Owner. This Property is owned by the City of Newark (“Owner”), whoss
offices are located at 40 West Main Street, Newark, OH.

4, Holder. Pursuant to ORC § 5301.81, the holder of this Environmental
Covenant ("Holder”) is the Owner listed above.

5. Activity and Use Limitations. As part of the voluntary action remedy described

-in the NFA Letter, Owner hereby imposes and agrees to com ply with the following activity
and use limitations:

I. Limitation for Commercial or Industrial Land Uses. The
Property is hereby limited to commercial or industrial land use
only, as defined in OAC 3745-300-08(C)2)(c)ii) and (CY2)c)il)
(efiective March 1, 2009). OAC 3745-300-08(C)(2)(c)(ii} defines
commercial land use as “land use with potential exposure of adult
workers during a business day and potential exposures of adults and
children who are customers, patrons, or visitors to commersial
facilities during the business day. Commercial land use has potential
exposure of adults to dermal contact with soil, inhalation of vapors
and particles from soil and ingestion of soil. Examples of commercial
land uses include but are not limited to warehouses: retail gasoling
stations; retail establishments; professional offices: hospitals and
clinics; religious institutions; hotels; motels; and parking facilities.”

OAC 3745-300-08(C)(2)(c)iii) defines industrial land use as “land use
with potential exposure of adult workers during a business day and
potential exposures of adults and chiidren who are visitors to
industrial faciiities during the business day. Industrial land use has
potential exposure of adults to dermal contact with soil, inhalation of
vapors and particles from soil and ingestion of soil. Examples of
industrial land uses include, but are not limited to: lumberyards:
power plants; manufacturing faciliies such  as metaiworking
shops, plating shops, blast fumaces, coke plants, oil refineries,
brick factories, chemical plants and plastics ptants: assembly plants;



Environmental Covenant
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non- public airport areas; limited access highways; railroad switching
yards; and marine port facilities.”

B. Protection of Main Cap Area. The Main Cap Area is the area
depicied in Aftachment 2, attached hereto and incorporated by
reference herein. ("Main Cap Area”). Within the Main Cap Area
identified on the attached Final Construction Grade Drawing, no
enclosed structures are fo be placed.

C. Groundwater Use Limitation. Ground water underlying the
Property shall not be exiracted or used for any purpose, potable or
otherwise, except for investigation, monitoring or remediation of the
ground water or for extraction in conjunction with construction or
excavation activities or maintenance of subsurface utilities.

6. Running with the Land. This Environmental Covenant shall be binding upon
the Owner, during the time that the Owner owns the Property or any portion thereof, and
upon all assigns and successors in interest, including any Transferee,-and shall run with the
land, pursuant to ORC § 5301.85, subject to amendment or termination as set forth herein.
The term “Transferee,” as used in this Environmental Covenant, shall mean any future
owner of any interest in the Property or any portion thereof, including, but not limited to,
owners of an interest in fee simple, mortgagees, easement holders, and/or lessees.

7. Compliance Enforcement. Compliance with this Environmental Covenant
may be enforced pursuant to ORC § 5301.91. Failure to timely enforce compliance with this
Environmental Covenant or the activity and use limitations contained herein by any party
shall not bar subsequent enforcement by such party and shall not be deemed a waiver of
the party’s right to take action to enforce against any non-compliance. Nothing in this
Environmental Covenant shall restrict the Director of Ohio EPA from exercising any
authority under applicable law. Pursuant to ORC § 3746.05, if the Property or any portion
thereof is put to a use that does not comply with this Environmental Covenant, the
covenant not to sue issued for the Property by the Director of Ohioc EPA under ORC §
3746.12 is void on and after the date of the commencement of the noncompliant use.

8. Rights of Access.  Owner hereby grants to Ohioc EPA’s authorized
representatives the right of access to the Property for implementation or enforcement of
this Environmental Covenant and shall require such access as a condition of any transfer of
the Property or any portion thereof.
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9. Compliance Reporting. Owner or Transferee, if applicable, shall, upon
request by Ohio EPA, submit to Ohio EPA written documentation verifying that the activity
and use limitations set forth herein remain in place and are being complied with.

10. Nofice upon Conveyance. Each instrument hereafter conveying any inferest
in the Property or any portion thereof shall contain a notice of the activity and use
limitations set forth in this Environmenial Covenant, and provide the recorded location of
this Environmental Covenant. The notice shall be substantially in the foliowing form:

THE INTEREST CONVEYED HEREBY 1S SUBJECT TO AN ENVIRONMENTAL
COVENANT, RECORDED IN THE DEED- OR OFFICIAL RECORDS OF THE
LICKING COUNTY RECORDER ON , 2013, INSTRUMENT
NUMBER . THE ENVIRONMENTAL COVENANT CONTAINS
THE FOLLOWING ACTIVITY AND USE LIMITATIONS:

A. Limitation for Commercial or Indusfrial Land Uses. The Properly is
hereby limited to commercial or industrial land use only, as defined in OAC
3745-300-08(C)(2)(c)(ii) and (C){(2)(c)(iii) (effective March 1, 2009).

B. Protection of Main Cap Area. The Main Cap Area is the area depicted in
Attachment 2, attached hereto and incorporated by reference herein. (*Main Cap
Area”). Within the Main Cap Area identified on the attached Final Construction
Grade Drawing, no enclosed siructures are to be placed.

C. Groundwater Use Limitation. Ground water underlying the Property shall not
be extracted or used for any purpose, potable or otherwise, except for
investigation, monitoring or remediation of the ground water or for extraction in
conjunction with construction or excavation activities or maintenance of
subsurface utilities.

Owner or Transferee, if applicable, shall notify Ohio EPA within ten (10) days after
each conveyance of an interest in the Property or any portion thereof. The notice shall
inciude the name, address, and telephone number of the Transferee, a copy of the deed or
other documentation evidencing the conveyance, and a survey map that shows the
boundaries of the property being transferred.

11.  Representations and Warranties. Owner hereby represents and warrants to
the other signatories hereto:

A. that the Owner is the sole owner of the Property;

B. that the Owner holds fee simple title to the Property and that the
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Owner conducted a current title search that shows that the Property is
not subject fo any interests or encumbrances that conflict with the
activity and use limitations set forth in this Environmentail Covenant;

C. that the Owner has the power and authority o enter into this
Environmental Covenant, to grant the rights and interests herein
provided and to carry out all obligations hereunder;

D. that this Environmental Covenant will not materially violate or
contravene or constitute a material default under any other
agreement, document or instrument to which Owner is a party or by
which Owner may be bound or affected; and

E. that the Owner has identified all other persons that own an interest
in or hold an encumbrance on the Property.

12.  Amendment or Termination. This Environmental Covenant may be amended
or terminated by consent of all of the following: the Owner, or a Transferee, if applicable,
and the Director of the Ohio EPA, pursuant fo ORC §§ 5301.82 and 5301.80 and other
applicable law. The term, “Amendment,” as used in this Environmental Covenant, shall
mean any changes to the Environmental Covenant, including the activity and use limitations
set forth herein, or the elimination of one or more activity and use limitations so long as
there is at least one limitation remaining. The term, “Termination,” as used in this
Environmental Covenant, shall mean the elimination of all activity and use limitations set
forth herein and all other obligations under this Environmental Covenant.

This Environmental Covenant may be amended or terminated only by a written
instrument duly executed by the Director of Ohio EPA and by the Owner or Transferee, if
applicable, of the Property or any portion thereof, as applicable. Within thirty (30) days of
signature by ail requisite parties on any amendment or termination of this Environmental
Covenant, the Owner or Transferee, if applicable, shall file such instrument for recording
with the County Recorder's Office, and shall provide a file- and date-stamped copy of the
recorded instrument to Chio EPA.

13.  Severability. If any provision of this Environmental Covenant is found to be
unenforceable in any respect, the validity, legality, and enforceability of the remaining
provisions shall not in any way be affected or impaired.

14.  Governing Law. This Environmental Covenant shall be governed by and
interpreted in accordance with the laws of the State of Ohio.

15.  Recordation. Within thirty (30} days after the date of the final required
signature upon this Environmentai Covenant, Owner shall file this Environmental Covenant
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for recording, in the same manner as a deed to the Property, with the County Recorder’s
Office.

16.  Effective Date. The effective date of this Environmental Covenant shall be
the date upon which the fully executed Environmental Covenant has been recorded as a
deed record for the Property with the County Recorder’s Office.

17. Distribution of Environmental Covenant. The Owner shall distribute a file- and
date-stamped copy of the recorded Environmental Covenant to: Ohio EPA, any other
signatories to the Environmental Covenant; and the Township of Madison, Licking County,
Ohio.

18. Notice. Unless otherwise notified in writing by any party hereto or Ohio EPA,
any document or communication required by this Environmental Covenant shall be
submitied to:

As to Chio EPA:

Division of Environmental Response and Revitalization
Ohio EPA — Central Office

50 West Town Street

P.O. Box 1049

Columbus, Ohio 43216-1049

Attn.: DERR Records Management Officer, regarding NFA 12NFA481
| Or, send electronically to records@epa.state.oh.us

And

Ohio EPA - Central District Office

Division of Environmental Response and Revitalization

50 West Town Street

P.O. Box 1049

Columbus, Ohio 43216-1049

Atin.: DERR Site Coordinator for NFA 12NFA481

As to Owner:

City Service Director
40 West Main Street
Newark, Ohio 43055
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The undersigned represents and certifies that the undersigned is authorized to
execute this Environmental Covenant.

ITIS 30 AGREED:

City of Newark, Chio

o |4 -

Signaturg ct®wner

JEBLE JAlL | Mayor

Printed Name and Title

State of @ {1 )

County of itk w )
W,

Before me, a notary public, in and for said county and state, personally appeared
Q»L.L : , a duly authorized representativ{ ‘of:_the,_ Owner, who
fithe Owner.

AL . L ¥
acknowl%dged to me the execution of the foregoing instrument onZEHalf

L

this 2.8 “dayof_AAocen 2013,

0

JACQUELINE SUEPRINGE J _
e, e[ N P

o) 5 O ; ’)i lﬁ’ s i
‘Mui miShite Lrpired A Notary Publid \
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OHIO ENVIRONMENTAL PROTECTION AGENCY

Scott J. fWirector

State of Ohio )
) §s!
County of Franklin )

Before me, a notary public, in and for Franklin County, Ohio, personally appeared
Scott J. Nally, the Director of Ohio EPA, who acknowledged to me that he did execute the
foregoing instrument on behalf of Ohio EPA.

IN TESTIMONY WHEREOF, | have subscribed my name and affixed my official seal

tis A= qayor DUIGUST 2013

s fls (ot
_ |

Notary Pullic
CHARMA DIANE CAS
NOTARY Pusi%ASIEEL
e STATE OF OMiD
This instrument was prepared by: '_ MY COMMISSION EXPIRES
BethAnn Hullinger, Attorney at Law :ﬂ *7 Q% /U) 0/ 5[
General Counsel Y/

Carnoustie Consulting, Ltd.
6012 Kentigern Ct. South
Dublin, Ohio 43017



ATTACHMENT 1

Legal Description
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Thai Mewark Processing Co., Ine., an Ohio corporation, by Hs duly suthorized officer, for
valuable considesation raceived, granis with general warranty covenants to The Gty of Newark, Ohio,
a pofitical subdivislon In the State of Ohio, whoss tax matling address is 40 West Main Street,
Mewark, Ohlo 430558, the fofowing described real estate:

PARGEL ONE:

Situated in the County of Licking, Stafe of Ohio, and Clty of Newark and boungded
and deseribed as follows:

Beginning at & point at the intersection of the easterly property line of the Cify of
Newark property (deed reference, Volume 718, page 888, of the Dead Recards of
Licking County, Ohio) and the southetly right-of-way line of the B, & 0. Rallroad.

Thenss Morthessiery, passing afong said raflroad right-of-way ling o a point in the
norfhest come the Newark Frocessing Company property (deed refetence
Volume 784, pags 585, of said Dead Records); thence Southerly, passing along the
wasieriyiing of said Newark Processing Company's property 800 feet. more of less,
w0 & point, thence Wasterly, to a point in said City of Newari's sastady property ine
said point being 500 feel, more or kess from said beginting point; thence northerly,
passing along said City of Newark's easterly property line 600 feet, more or legs, to
the place of beginning.

The above described parcel is estimated {o contadn 10 acres, more or less.

There is also conveyed hereby a nonexciusive right-of-way (B0} feet in width
extending atong e endre southerly line of said Newark Processing Commnyu
property and then north along the west line of said Newarlk Frocessing Company's
property and then north along the west line of said Newark Processing Company's
property until said right-of-way adjoins the southarly iine of the above described 10-
acre parcel, which right-ct-way shali pe used for ingress and agress from the above
desoribad 10-anre parcsl

Parcet No, 055-282714-02.000
PARCEL TWO:

Sifuated in the Siate of Ohio, County of Licking and City of Newark, bounded and
described as follows!

Beginning at a point in the commen fine belwoen the westerly line of Lot § of
Madison Township and the easterly corperation Ine of the said City of Newark st iy
mtersechon with the southerly right of way line of the B & O Railroad, sakd point algo

de of said

v:rnkmg Cab, probeErs
~dc;; *rm‘ % N

Containng 15 45 acres, more or 1838,



The above description preparsd by Willlam B. Henderson, Regisiersd Survayor
#5242, dated duly 13, 1877,

Parcat Mo, 055-282714-01.000
PARCEL THREE:
Siated in the Township of Madison, County of Licking, and State of Ohio;

Sltuate in Lot #5, Quarter 3, Madison Township, Licking County, Ohiz, and being
desgribed as follows:

Beginning at zn 7on st wha af the intersention of the centar line of the B & O Rajiroed
i west line of Lot #5 sald stake Deing south 3° G0 west a
from !iw paint whaere the center line of Stele Routs $16
2 % Ruanning thence fram ik bggdning point scuth
iong e west ine of ron skeks;
t z digtance of 200 feet o an ron
faet to a stake; thence notth 22° 50 aagl a&'szanm af 2119
fent 10 & wigke Tence north 30" 300 @ tistance of 237 fout to 2 slake: thence
nertn 1 00 esst a distance of 136 feef to 3 steke; thance north 177 20 sust a
distancs of 173 fest 10 2 elake; thence north 30° 00 saest a distance of 78 fastio a
stake! thence noith 11° 15 west a distance of 178 fest to the cenfer of the 8 &
Reilrpad rght-ol-way; thance south 74° 08 west & distance of 580,13 feet glong u«ltd
right-of-ways centar ling (o the point of beginning, containing 10.30 acres.

g

Subject ic the B & O Railroad righl-of-way, containing 0.65 of an acre.
Paresl No. 048-160082-00.000
BARCEL FOUR:

Situated in the County of Licking, in the State of Ohig, and in the Township of
Madison and boundad and described as follows:

Sityated n Lot #5, Quarter 3 and being more parficularly described ag follows: -
ning af & irom stake on the West fing of Lot #8, located South 3° OO West,
3 teet from the polet where the center ine of County Highway #6585 (Old State
Route #16), intersacts the Wast tine of Lot #5, and said point being alse located
South 3% 00 West 844 foet from an iron siake ir the center fine of the B & O right of
way running thence from said beginning poind South 3° 00 Waesl a distance of 1824
fi o e West ine of Lot #5 (o a point in the Licking River; thence foliowing (he
s b i s and distancas, North 887 30" East 2 distance of
thence Marth 457 307 East a distance of 300 feet; thence Morth 8° 30" West
a distenoe of feet thence Nothh 25° 15 West o distance of 300 feel thencs
Nortr 23° 55 East a distange of 800 feat: thence North 12° 25" Bast a cixs nce of
500 feat thence North 5° 200 West a distancs of 450 feel thenne NMorth 167 40 East
distance af 300 fazt, thance North 66% 20 Sast a distance of 400 feat, thence
North 87° 08' East a distance of AD0 feet; thence South 637 26' East a distence of
a9 feet: thencs Morth 89° 16 East o distance of 120 fest to a point on the Eastline
of Lot #5, thence Narth 27 85' Bast a distance of 354 8 fest alang the Eastiine of Lot
#5, to the center line of the B & O Raliroad right of way, thence Naorth 88° 00 West
a distance of 407 fzet along the centey of said raifroad to the beginning of a curve o
the teft: thenee along the center said curve e distance of 700 feet to the P T.; thence
Sauth 74° 08 Weat 5 distance of 466 feat along said center #ne to an iron stake at
the Norihesst cornet of 10.30 aores conveyed 1o The Newark Supply & Machine Co.,
ine., De 31 page 572 thence following the boundary of said 1020 ?‘LFG‘
South ast & distencs of 179 feafl thence South 207 0" Wesl z distance
s teet, thence South 177 207 West & distance of 173 feet) thence South 7 @
\!‘JcsL 5 distancs of ;JS fegt: tence South 307 30" West a distante of 237 feef
outh 28 B0 West & digtence of 211 {zel; thance South 117 50" West &
¢ et thence North 887 20' West g distancs of 300 feet; (o the point
niing, contaenmg 7875 acres, sublect however, to the B & O Fallroad right
contgining 1.80 acres. This description was prepared by Floyd W, Barhes,
Registered Surveyor #3917

Parcet No. 048-159894-00.000



Situgted in the State of Ohlo, County of Licking and Township of Madison and
bounded and desoribed as follows:

Being part of Lot 5, Township 2 and Range 11 of the Unfted States Military Lands
and further bounded and described as follows:

Hegining 21 A spike in the infersaction of the west line of Lot & end the senter
County Road 685, seid ¢ i
described parosl of tard; ¥
Caundy R G568, & distan
County Road, hence South
of way line of County Rosd 585 81 3¢
ity in the Mortherly nght of veay line of
T Went along the northerty right of way I
it pin 2t 5814 6 B

along the wes
snring: comaining

lire of
urg me ime L«oin' of bt:gi:mmg for i"w mhﬁwmq

1/ m wwt jcol] ﬂpikcw lr te uﬂ.ﬁc»arlmra C)f wid
' Emarn passing &n oy pin in b southsely nt;l 4
# total distance of 426 20

B & 0. ﬁai!m&d: thence

fihe B & O, Raltrsad and passing

BE feut iy an ron pin, thenoe north

of Lot 5, adistance of 488 15 feet i the frue

¢ AD Bores, more or leas,

This descristion was prepared by Willam B. Henderson, Reglstered Survayor ne.
5247 on December 28, 1872

EXGEPTING 2,156 acres describad as follows,

Shuated in the State of Ohio, County of Licking, City of Newark, and being 2.186
scres of that 7 4% acre fract es conveyed to Newark Processing Compeny, Ingc., by
desd of recerd i Deed Book Volume 788, Page 1, all referancss being to those of
record in fhe Recorgars Gffice, Licking County, Chio, said 2,156 scre parcel being
more particuiarly bounded and described as follows:

Beginning for reference at the ntersection of the westiine of Lot & and the centerline
of County Road 585 (also known as East Main Sireet);

thence North 88° 32 28" East, along said centerline of County Road 585 a distance
of 30.28 feel to the True Polnt of Baginning for the following described 2,188 acre
parcel,

thence continuing along saks centerfine North 88° 32" 28" East, a distanoa of 183.00
feet 1o 2 point;

thence leaving said centedine South 02° 14' 31" East, a distance of 425,90 feet lo
& point on the northerly right-of-way line of B & O Rallroad;

thence South 74° 50" 13" West, along said right-ofway iine a distance of 241,15 fest
to a point;

thence North 03° 53 01" East, a distance of 470.66 feet o the True Point of
Beginning and contalning 2,158 acras, more or less.

Subject to sl valid and existing easemants, restrictions, and condltions of record,
The bearings in the above cescribed description are based upon the bearings of
record for the Mewark Processing Company Inc., 2 488 aore tract of record in Official
Record Voluma 768, Page 1.

The above description was prepared from avallable records.

Laaving 0.5333 acres. more of less. Said excepted parcel baing conveyead to Arthur
L. Yvills by instrumeant 189806 180022081, Offlcial Record, Licking County, Ohic.

Subject to all valid and sdsting building and other restrictions and conditions of
record, to att veiid and 2xisting zoning laws, ordinances and resolutions, fo all valid
and existing eazements of record.

Except for real estale taxes and special assessments, if any.

Last Raferances: Volume 181, Page 470, Official Record, Licking County,
Ohnice



Volume 784, Page 585, Deed Reocord, Licking County,
Ohio

Yolurne 813, Page 572, Deesd Record, Licking County,
Db

Volrme 814, Page 38, Deead Record, Licking County, Chio

Volume 788, Page 1, Deed Record, Licking County, Ohlo

Property Address: East Main Street, Newark, Chio 43055
N WITHERR WHEREQF, the undersigned hes set #s hand this 25" A day of
TDeeyuk. / i

Nawark Mﬁmssmq o, ine, an Ohle 7

w{poraim\;{;/ i f

Miczﬁaaf k. Firamon& Fresident

STATE OF OHIO
LICKING COUNTY, 85

Belore me, @ Notary Public, in and for said County and State, personally appeared the above
named Newark Processing Cao., ing., an Ghio corporation, by Michael R, Flrestons, ifs President,
parsonally known by me to be the person exacuting the Toregoing instrument, who acknowledgad the
signirg of the sama to be his free and voluntary act and daed, and the fres and voluntary act and
desd of Newark Processing (o, Ing., an Ohio corpoeration,

i TESTIMONY WHEREDF, | have hereunto set my hand and officlal seal at Newark,
Casid s 2

Licking Gounty, Ohic this 48" dayof , _
W R G/

Notary Rublic

SBIAES R COOPERL Attarmay As Law
Miptary Publis - State of Ovla
By eommtslasion bew 1@ arpu nttok dote
Suction 1T.05 L0

RRRI

07211NKO19000 1@

SOMIETRMMRAURIREIY  RRLAME AR TN

THIS INSTRUMENT PREPARED BY: MORROW, GORDON & BYRD, Lid,, Atlorneys at Law
33 West Main Streel, P.O. Box 4180, Newark Ohic 43058-4100, {740) 345.8811
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Exhibit 5
Operation and Maintenance Agreement



OPERATION AND MAINTENANCE AGREEMENT
Between Ohio EPA and the City of Newark
Regarding the former Newark Processing Company Property,
Licking County, Ohio

This Operation and Maintenance Agreement (“Agreement”) is entered into by the
Director of the Ohio Environmental Protection Agency (“Director”) and the City of
Newark ("Newark”), pursuant to Ohio Revised Code (*ORC") Chapter 3746 and Ohio
Administrative Code (*OAC") Chapter 3745-300. in consideration of the mutual

covenanis and subject to the terms and conditions of this Agreement, the parties agree
as follows:

1.

The NF A [etter Property. A no further action letter (NFA Letter No. 12NFA481;
the "NFA Letter”) under the Voluntary Action Program ("VAP") was submitted to
the Director on behalf of Newark on September 21, 2012, by Jeffrey P. Huliinger,
a certified professional. (Certified Professional No. 214). The NFA Letter
addresses approximately 66 acres of real property owned by the City of Newark
and located at 1367 East Main Street, Newark, Licking County, Ohio (the

“Property”). The legal description of the Property is contained in the NFA Letter
and is incorporated into this Agreement by reference.

Q&M Plan. The NFA Letter includes an Operatfion and Maintenance Plan (“O&M

Plan™). The term “O&M Plan” refers to the O&M Plan dated February 22, 2013.
The O&M Plan is atiached hereto as Attachment 1 and is incorporated into this
Agreement by reference. The O&M Plan is availabie for review as s public
record with the NFA Letier for the Property, and a copy obtained by contacting
the Records Management Officer at Ohio EPA’s Central District Office, at P.O.
Box 1049, Columbus, Ohic 43216-1049, Telephone: (614) 728-3778.

Reguirement for an O&M Agreement. This Agreement is required for the

Property pursuant to ORC 3746.10(C)(2) or 3748.12(AX2) and OAC 3745-300-
1HA)4) and 3745-300-11(E)(4).

Remedy for the Property. The remedy for the Property includes, overall, the
following:

a. Remedies Performed. Remedies performed at the Property included

capping with a geocomposite layer and soil cover, which are documented
by the NFA letter,
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12NFA481)

h. Risk Mitigation Plan. A Risk Mitigation Plan was prepared to detail the
risk mitigation measures to be implemented during fuiure
construction/excavation activities, which are detailed in the plan.

c. Activity and Use Limitations. Several activity and use limitations are
included in a proposed Environmental Covenant developed pursuant to
ORC 5301.80 to 5301.92 and OAC 3745-300-11. Foliowing the issuance
of @ covenant not to sue for the Property, the Environmental Covenant will
be recorded pursuant to ORC 3748.14 as a deed record for the Property.

d. Engineering Controls. The engineering controls instalied at the Property
include:

i. Geocomposite Layer Covering Wastes
ii. Two-foot-thick Vegetated Soil Cover

Engineering Controls Subject to the O&M Plan. The engineering controis, as
set forth in the Remedy for the Property Section of this Agreement, are part of
the voluntary action remedy and must be established and maintained by Newark
in accordance with this Agreement and the O&M Pian o demonstrate that the
Property will maintain and comply with the applicable standards set forth in ORC
Chapter 3746 and OAC Chapter 3745-300 and in the covenant not {o sue issued
pursuant to ORC 3746.12 for the Property (the “Covenant Not to Sue”).

implementation of O&M Plan. Newark shall maintain the engineering controls
in accordance with the O&M Plan, and perform ali inspections, repairs, reporting,

record keeping, demonstrations and all other requirements in accordance with
the O&M Pian. .

Property Access. Newark certifies that it has access to the Property sufficient to
fully implement the O&M Plan and this Agreement. Further, upon transfer of the

Property or portion thereof, Newark shall use best efforts to maintain such
access.

Recording of Agreement. Newark shall record this Agreement as required by
the Covenant Not to Sue and as required by ORC 3746.14.

Effect of Violation of this Agreement. Failure to comply with this Agreement or
the O&M Plan may constitute the failure to maintain an applicable standard in
accordance with ORC 3748.12(B) and OAC Chapter 3745-300, and may be
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subject to the process outlined in the Compliance Schedule Agreement Section |
of this Agreement. However, noncompliance with an activity and use limitation

for the Property voids the Covenant Not to Sue, as provided in ORC 3746.05.

10.  Financial Assurance. Newark shail ensure that reasonable and adequate funds
in the amount of at least three thousand eight hundred twenty dollars ($3,820.00)
are available to comply with this Agreement and the O&M Plan by providing
financial assurance. For its financial assurance, Newark has executed an
affidavit for an annual appropriation of $3,820.00, copy attached hereto as
Attachment 2. Newark agrees to annually renew the appropriation or execute
and fund another comparable, acceptable financial assurance, and submit to
Ohio EPA a copy of each renewed appropriation or other financial assurance.
Examples of acceptable financial assurance include a trust fund, a surety bond
guaranteeing payment into a frust fund, a surety bond guaranteeing performance
of this Agreement and the Q&M Plan, a letter of credit, an insurance policy, the
obligated party’s financial assurance demonstration under VAP affidavit, an
escrow account, or such other financial assurance as approved by Ohio EPA. In
the event the amount or form of financial assurance provided herein is
inadequate to comply with the terms of this Agreement, the Director may propose
a modification of this paragraph pursuant to the Modification Section of this

Agreement.

11.  Notice to Prospective Property Transferees of Remedy Obligations. Af least
thirty (30) days prior to the execution of any sales contract or other document
transferring ownership of the Property, or any portion of the Property that is
subject to this Agreement, Newark shall provide written notice to the prospective
Property fransferee that the Property, or such portion of the Property, is subject

o the Covenant Not to Sue and this Agreement and the O&M Plan.

12.  Notice fo the Director of Transfer of Property. Within fourteen (14) days after
a sale or other transfer of the Property, or any portion of the Property that is
subject to this Agreement, Newark shall provide written notice to the Director that
the Property, or such portion of the Property, has been sold or otherwise

transferred. This notice submitted to the Director shall include:

a. The name, address, and telephone number of the new Property owner
and the name, title, address, email address and telephone number of the

contact person for the new Property owner;

b. A legal description of the Property or such portion of the Property being

transferred: and



Qperation and Maintenance Agreement for former Newark Processing Company Property (NFA No.
12NFA481)
Page 4

c. The closing date of the transfer of ownership of the Property or such

portion of the Property.

13. Option to Transfer this Agreement / Notice to Director. Pursuant to ORC
3746.14(C), Newark may transfer this Agreement to any other person (the
“Transferee”) by assignment or in conjunction with the acquisition of title to the
Property. Within fourteen (14) days after such transfer, Newark shall provide
written notice to the Director of the terms and conditions of the transfer of
obligations of this Agreement and the O&M Plan (“Transfer Terms and

Conditions”), by submitting:

a. The name, address, and telephone number of the Transferee and the
name, title, address, e-mail address and telephone number of the contact

person for the Transferee;

b. A statement of the extent fo which the Transferee has assumed the

obligations of this Agreement and the O&M Plan;

c. A copy of the legal instrumeni(s) that provide the Transfer Terms and

Conditions; and

d. A copy of the Transferee’s proposed financial assurance that complies
with the Financial Assurance Section of this Agreement. The Transferor’s
financial assurance shall remain effective until Ohioc EPA approves in
writing the Transferee’s financial assurance and the Transferee’s financial

assurance is fully executed and funded.

Upon the Director's receipt of such notice of the Transfer Terms and Conditions
in accordance with this section of the Agreement, and Ohio EPA’s approval of
the Transferee’s financial assurance, the Transferee shall be considered a party

to this Agreement, in accordance with the Transfer Terms and Conditions.

14, Subparceling. Upon written notice submitted by Newark to the Director, that
one or more parcels of the Property have been divided or subparceled, this
Agreement shall apply separately to each subdivided parcel subject to this
Agreement upon the date of subdivision or the date of the submission of wriiten
notice, whichever occurs later. Newark shall provide such written notice by

submitting:

a. The legal description of the subdivided parcels;
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b. A survey map or maps of the subdivided parcels;
c. The date of the subdivision;
d. A copy of the legal instrumeni(s) providing for the subdivision; and
e. The name(s) of the new owner, if any, of the subdivided parcels.

Upon the written notice submitied pursuant to this Section, this Agreement shall
be deemed to be amended, without modification of this Agreement, o identify the
subdivided parcels of the Property. The Covenant Not to Sue shall remain in
effect for any subdivided portion of the Property that continues to comply with the
requirements of this Agreement and the applicable standards that form the basis
of the Covenant Not to Sue. Any revocation of the Covenant Not o Sue for any
parcel shall not be based solely on a finding that any other subdivided parcel of
the Property no leonger complies with the applicable standards or the

requirements of this Agreement.

15. Document Submittals / Notifications to Parties. All documents, including but
not limited to notices and reports, required to be submitted by Newark pursuant
fo this Agreement shall be identified by NFA Letter Number 12NFA481 and

addressed to the following persons:
For Ohio EPA:

Ohio EPA — Central Office

Division of Environmental Response and Revitalization
50 West Town Street

P.0. Box 1048

Columbus, OH 43216-1049

Attn: DERR Compliance Officer, the former Newark Processing Company

Property (NFA No. 12NFA481)
Electronic filings: records@epa.state.oh.us

and

Ohio EPA-Central District Office

Division of Environmenial Response and Revitalization
50 West Town Street

P.O. Box 1049
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16.

17.

12NFA481}

Columbus, OH 43216-1049
Attn: Project Coordinator for the former Newark Processing Company
Property (NFA No. 12NFA481)

For City of Newark:
City of Newark

40 West Main Street
Newark, OH 43055

Attn:  Jeff Hall
Mayor
and
City of Newark

40 West Main Street
Newark, OH 43055
Attn: David Rhodes
Director of Public Service

Either party may designate an alternative contact name or mailing address upon
written notification to the other party.

Modification of this Agreement or the O&M Plan. This Agreement or the
O&M Plan may be modified by agreement of the appropriate parties.
Modifications to this Agreement shall be in writing, signed by the authorized
representative of Newark and by the Director, and shall be effective on the date
signed by the Director. Modifications to the O&M Plan shall be submitted in
writing to Ohio EPA, subject to approval by Ohic EPA, and effective upon
approval by Chio EPA. Ohio EPA reserves the right to require the submittal of a
new NFA Letter for a proposed modification that will result in the application of an
applicable standard, land use, or a remedy different than that contained in the
NFA Letter approved by the Covenant Not to Sue.

Compliance Schedule Agreement. Within thirty (30} days after the mailing of
notice from the Director of finding that the Property or a portion of the Property no
tonger complies with an applicable standard upon which the issuance of the
Covenant was based, Newark shall notify the Director of its intention to return the
Property or such portion of the Property to compliance with the applicable
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standards upon which the Covenant was based (“cure”) and enter into a
compliance schedule agreement with the Director for such cure, in accordance

with ORC 3746.12(B).

18. Compliance with Other Laws. Newark shall conduct all activities pursuant to
this Agreement and the O&M Plan in compliance with all applicable local, state,
and federal laws and reguiations, inciuding but not limited to requirements fo
obtain permits or authorizations. Newark acknowliedges that Ohio EPA’s review
and approval of any health and safety measures contained in the O&M Plan is
limited to ensuring compliance with the requirements of ORC Chapter 3746 and
OAC Chapter 3745-300 and does not extend to determining compliance with the
Occupational Safety and Health Act, 29 U.S.C. 651 ef seq., the regulations
adopted under that act, or any obligation imposed by the Occupational Safety

and Health Administration.

19. Inspections by Ohio EPA. Newark shall aliow the Director or his authorized
representatives to perform inspections to determine compliance with this
Agreement. Such inspections shall be consistent with ORC Chapter 3746 and
OAC Chapter 3745-300, including but not limited to the reasonableness of

inspection timing and frequency in accordance with ORC 3746.21.

20. Program Costs for Monitoring Compliance with this Agreement. Newark
shall reimburse Ohio EPA for the aciual direct and indirect costs incurred by Ohio
EPA in monitoring compliance with this Agreement pursuant to ORC

3746.04(B)(8) and OAC 3745-300-03.

a. Ohio EPA will periodically submit to Newark an itemized statement of its
monitoring costs for the previous year(s). Monitoring costs include, but
are not limited to, costs for reviewing submissions or reports required by
this Agreement, conducting Property inspections, and corresponding with

the Volunteer or its representative.

b. Within thirty (30) days of receipt of such itemized statement, Newark shall
remit payment for all of Ohio EPA’s monitoring costs for the previous
vear(s). If Newark disputes the accuracy of items on the itemized
statement, a request for review of the statement may be made within thirty
(30} days of receipt of the statement. After review, Ohio EPA will resubmit
to Newark an itemized statement with appropriate revisions. Newark shall
remit payment within fourteen (14) days of receipt of the resubmitted

staiement.
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21.

22.

23.

24.

25.

12NFA481)

c. Newark shall remit payments to Ohio EPA pursuant to this Section of the
Agreement as follows:

i. Payment shall be made by an official (or certified) check
made payable to “Treasurer, State of Ohio.” The check shall
be submitted to Ohio EPA, Office of Fiscal Administration,
P.O. Box 1049, 50 West Town Street, Columbus, OChio
43216-1049.

ii. A copy of the transmittal letter and check shall be sent to the
Fiscal Officer, DERR, Ohio EPA, P.O. Box 1049, 50 West
Town Sireet, Columbus, Ohio 43216-1049.

iii. A copy of the transmittal ietter and check shall be sent to the
Records Management Officer, DERR, Ohio EPA, P.O. Box
1049, 50 West Town Street, Columbus, Chio 43216-1049.

Termination. This Agreement shall terminate upon (a) revocation or voidance of
the Covenant Not to Sue, or (b) otherwise upon the written approval of the
Director of the Ohio EPA.

Waiver. Newark agrees that the terms and conditions of this Agreement are
lawful and reasonable, and agrees to comply with this Agreement. Newark
hereby waives its right to appeal the issuance of this Agreement and the terms
and conditions of this Agreement, and hereby waives any and all rights it might
have to seek judicial or administrative review of this Agreement either in law or
equity. Newark reserves its right to participate in any appeal by a third party to
the Environmental Review Appeals Commission or to any court.

Entire Agreement. The terms and conditions of this Agreement, including the
O&M Plan, constitute the entire agreement of the parties. No oral or written
representation shall be binding unless approved as a maodification of this
Agreement pursuant fo the Modification Section of this Agreement. The terms
and conditions of this Agreement shall be interpreted consistent with ORC
Chapter 3746 and OAC Chapter 3745-300.

Authorized Signatories. Each undersigned representative of a signatory to this
Agreement represents that he or she is fully authorized to execute this
Agreement and to legally bind such signatory to this Agreement.

Effective Date. Upon execution of this Agreement by both parties, this
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Agreement shall be a valid and binding obligation enforceable in accordance with
its terms and conditions and effective upon the date of the Director’s signature.

In withess whereof, the parties hereto have executed this Agreement.

CITY OF NEWARK:

By: WM ; ()71/@’/ : Date:

Jeff @M’;{yof
Printed Name:  JEFE HﬁLL
Title: WAVEA

OHIO ENVIRONMENTAL PROTECTION AGENCY:

By: p— T Date:

“Scott J. Nally
Director of Gtiio EFPA

This instrument was prepared by.

BethAnn Hullinger, Attorney at Law
General Counsel

Carnoustie Consulting, Lid.

6012 Kentigern Ct. South

Dublin, Ohio 43017

593173

S/e
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Operation and Maintenance Plan

for the:
Former Newark Processing Site
1367 East Main Street
Newark, OH 43055

City of Newark, Volunteer and Property Owner
40 West Main Street
Newark, OM 43055

NFA Letter Issued by: VAP Certified Professional Jeffrey P. Hullinger, CP #214
with

Carmnoustie Consulting, Ltd.
6012 Kentigern Ct. South
Dublin, OH 43017
614-467-.9252

February 22, 2013

Carnoustle

Consulting, Ltd.

Engineering & Environmental Services
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Section 1.0 - Purpose of the Operation and Maintenance Plan (OAC 3745-300-
THEN ) (@)

The purpose of this operation and maintenance (O&M) plan is to ensure this property
maintains compliance with Ohio EPA Voluntary Action Program (VAP) applicable
standards through the remedial activities described herein. The remedial activities
contained in this operation and maintenance plan are {o maintain and monitor an
engineering control (two-foot soil cover and underlying geocomposite clay layer).

Section 2.0 - ldentification of Remedial Activities Subject to the O&M Plan (OAC
3745-300-11(EX{1))

Remedial activities subject to this O&M plan include only the above-referenced
engineering control.

Figure 1 shows the location of the remedial activity(ies) identified above on the property.
The remedial activity(ies) identified above has/have been built or implemented prior to
the issuance of the no further action (NFA) letter.

Section 3.0 — Description and Purpose of the Remedial Activities Subject to the
O&M Plan (OAC 3745-300-11(E)(1)(b})

Site remediation included the following tasks:

« Regrading and compacting of ruggedly uneven dross and saltcake pile materials
in both main (1A 1, 3 & 4) and West Pile (IA 2) Identified Areas;

« Placement of Bentomat ST benfonife-impregnated geccomposite clay layer over
regraded dross in both the above areas;

+ Installing a clean soil cap over the geocomposite layer;

= Placing a groundwater use restriction on the property; and

» Placing a land use restriction on the property to meet the commercial/industrial
direct-contact standards in lieu of the residential use standards.

The purpose of the remedial activities and associated engineering confrois was to
prevent chemicals of concern at the Property from presenting a complete exposure to
human users of the Property as restricted to commercial and industrial land use and to
prevent possible exposures through potable or nonpotable groundwater use.
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Section 4.0 — Applicable Standards Subject to the Q&M Plan (OAC 3745-300-
11(EN 1) {a) and (CAC 3745-300-11{E)1)cHVY))

The VAP applicable standards subject to this O&M plan include direct contact soil
standards for commercial/industrial land use and unrestricted potable use standards for
Class A ground water without an urban setting designation. This O&M plan is required
for the two-foot soil cover and underlying geocomposite clay layer, the engineering
control pre\)enting direct contact with soil exceeding applicable standards for
commercial/industrial receptors.

Table 1: Applicable Standards and Remedial Activities Subject to the O&M Plan

Remedial Media Point of ¢ Exposure Receptor | Chemicals of Applicable
Activity compiiance ‘Pathway concern Standards
Two-foot soil Soils 2 feet below Direct On- Lead VAP generic
cover and and ground contact with Property numerical
underlyirig dross surface 50il commercial direct contact
geocomposite findustrial soil standards
clay layer workers |

Section 5.0 - Evaluating the Effectiveness of the Remedial Activities (QAC 3745-
300-11(ENTHcH

Section 5.1- Purpose and General Description of the Activities to Evaluate
the Effectiveness of the Remedial Activities

To determine the effectiveness of the engineering control, the surface of the
capped areas will be inspected twice annually, or at any time the Property owner
has cause o believe the engineering conirol needs repair, for cracks or other
breaches. The purpose of this activity is to ensure the contaminated soils
underneath the geocomposite layer and soil cover do not become exposed to
commercial/industrial workers on the property. The engineering control
inspection form included in Appendix A will document the findings of the semi-
annual engineering control inspections.

Section 5.2 — Monitoring and Data Collection Activities and Schedules

A designated person will inspect the soil cap areas in the spring and fall for any
cracks, breaches or erosional rills. In addition, that designated person will
inspect erosional control features at the Licking River and Shawnee Run will be
inspected to ensure that they continue to be effective in preventing sediment
from the Property from release to these water bodies. Any damage or ineffective
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controls that are discovered will be documented in the O&M plan engineering
control inspection form found in Appendix A.

Section 6.0 - Operation and Maintenance of the Remedial Activities Subject to the
O&M Plan (OAC 3745-300-11(E}(1}(b) and (OAC 3745-300-11(E)(1)(d)}

A). Operation Tasks and Schedules:

No activities are needed to operate the two-foot soil cover. The soil cover
will operate (e.g., remain intact) at all times and under all conditions as an
engineering control.

B). Maintenance Tasks and Schedules

Maintenance tasks will be dependent upon the findings in the semi-annual
inspection. If breaches, cracks or erosion that may result in soil exposure
are identified, they will be repaired within 30 days of discovery. The repair
will consist of filling and compaction with topsoil, followed by seeding to re-
establish vegetation and to protect against further damage. If erosion
control features constructed to protect the Licking River and Shawnee Run
from sediment release are found to be ineffectual, repairs will be made to
return these features to full effectiveness.

Section 7.0 - Adjustments to Normal Operation and Maintenance {OAC 3745-300-
THEN1)(e)) |

in the event repairs are needed, the repair will be made within 30 days of discovery.

Section 8.0 - ldentifying and Addressing Potential Problems with the Remedial
Activities Subject to the O&M Plan (OAC 3745-300-11{E)(1)}(P))

Heavy rainfall events may cause erosional rills to form in the soil cover, which may
cause the underlying geocomposite clay layer to become exposed. Twice-annual visual
inspections of the soil cover, as previously described, will be utilized to detect the
problem. Any cracks which may result in soil exposure shall be repaired within 30 days
of discovery. Repair will consist of filling and compaction with topsoil, followed by
seeding to re-establish vegetation and to protect against further damage. Depending on
climate and weather conditions, alternative repair methods may be utilized on a
temporary basis until the typical repair method described above is judged to be
appropriate.
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9.0 — Record Keeping (OAC 3745-300-11(E)}{1)(g}}

Records of all inspection records and annual reports (see Section 10.0 below) will be
kept for a minimum of five years, along with records of any corrective measures (if any).

10.0 — Reporting on Operation and Maintenance Plan Activities (OAC 3745-300-
T1(EN2))

Following issuance of a no further action letter, the City of Newark (or the new Property
owner, if transfer occurs) will submit a report annually fo the director, under affidavit, on
March 1%, beginning in the year 2014. The report will include the following:

- Results from all remedy effectiveness evaluation activities;
A demonstration of the performance of all remedial activities subject to
the O&M plan; :
A demonstration of how compliance with applicable standards is being
met or maintained, including the measures used to maintain the
remedy’s protectiveness of public health and safety and the
environment until the property achieves compliance with applicable
standards through a permanent remedy within five years, or other time
frame as agreed upon by the director in an operation and maintenance
agreement; and

- Confirmation that the remedial activities remain necessary to achieve
or maintain applicable standards at the property, or verification
conducted in accordance with OAC 3745-300-11(D)(2) that the
remedial activities are no longer needed for the property to comply with
applicable standards.

11.0 - Termination of the Operation and Maintenance Plan (OAC 3'?45-300--
THEN1)(h)

The soil cover engineering control can be terminated upon demonstrating that the soils
underneath meet VAP applicable standards for the property.
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Engineering Controls Inspection Form
Operations and Maintenance Plan
Newark Processing VAP Property

Date

Appendix A

Inspector(s)

Inspection Item

Condition {Good or
Uracceptable)

Action required? If so, specify
those actions.

Access to property?

Cap integrity - breaches, burrowing animal
holes, slumping, erosional rills?

Condition of Sedimentation Pond at
Licking River?

Condition of Sedimentation Pond at
Shawnee Run?

Vegetation adequacy?

Comments




Appendix B
Annual Report Affidavit

State of )
) $S!
County of )

I {name of affiant], being first duly sworn according to
law, state that, to the best of my knowledge, information and belief:

1. l'am an adult over the age of eighteen years old and competent to testify herein

2. | am authorized to submit this affidavit en behalf of the City of Newark for the
Newark Processing VAP Property.

3. The purpose of this submission is to provide the affidavit required by OAC 3745-300-
1HE)(2)(@).

4. The Operation and Maintenance (O&M) Report (submitted on ) and the
Risk Management Plan Report {submitted on ) are submitted under this
affidavit and incorporated by reference herein.

5. The work indicated by this submission was conducted in compliance with all
applicable local, state and federal laws and regulations.

6. The information, data, decuments and reports submitted under this affidavit are true,
accurate and complete.

Further affiant sayeth naught.

Signature of Affiant

Sworn to before me and subscribed in my presence this _ day of ,
20

Nofary Public
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OHIO VOLUNTARY ACTION PROGRAM
FINANCIAL ASSURANCE FOR GPERATION AND MAINTENANCE AGREEMENT
CITY OF NEWARK, OHIO

AFFIDAVIT

STATE OF OHIO
88
COUNTY OF LICKING

I, Stephen E. Johnson, being first duly sworn and cautioned according to law, do hereby
state, to the best of my knowledge and belief, that:

{.  Tam an adult over the age of eighteen (18) years, of sound mind, and competent to
testify herein.

2. 1 am currently the duly-elected Auditor for the City of Newark, Ohio with those
duties and responsibilities as set forth in the Charter and Ordinances of the City of
Newark, Ohio as well as in the Ohio Revised Code.

3. The City of Newark, Ohio has assumed responsibility for compliance with an
Operation and Maintenance Agreement to be entered into by said City and the Ohio
Environmental Protection Agency regarding the former Newark Processing site now
owned by the City of Newark, Ohio and located on East Main Street within the
political boundaries thereof. ‘

4, Reasonable and adequate funds in the amount of at least $3,280.00 are available to
the City of Newark, Chio to ensure compliance with the financial assurance provision
of the Operation and Maintenance Agreement referenced herein.

5. The Auditor of the City of Newark, Chio is responsible for preparing and managing
the annual fiscal budget for the City subject to the approval of Council and the
appropriation of such funds.

6. As auditor, I will ensure that the annual operating budget presented to the Council for
the City of Newark, Ohio will allocate sufficient funds to ensure compliance as
addressed herein.

7. The information contained herein is true and accurate to the best of my knowledge
and belief.



FURTHER, affiant sayeth naught.

’ St&hemohnson
Audior

Sworn to and Subseribed in my presence, this AL day of MM 2013

pt

", JACQUELINE SUEPRINGE Qp p
{ NOTARY PLBLC, STATE OF oy Mﬂ,[w ot SN

S S L e R T

§
{
L«“"'
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Risk Mitigation Plan

for the

Former Newark Processing Site
1367 East Main Street
Newark, OH 43055

City of Newark, Volunteer and Property Owner
40 West Main Street

Newark, OH 43055

NFA Letter iIssued by: VAP Certified Professional Jeffrey P. Hullinger, CP #214
with

Carnoustie Consulting, Ltd.
6012 Kentigern Ct. South
Dublin, OH 43017
614-467-8252

February 27, 2013

Carnoustle
Consulting, Ltd.

Engineering & Environmental Services
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Section 1.0 - Purpose of the Risk Mitigation Plan (OAC 3745-300-11(F)(1)(a))

The purpose of this risk mitigation plan (RMP) is to provide the risk mitigation measures
that apply to construction or excavation activities at the property as defined herein. Risk
mitigation measures are those health and safety precautions and other such remedial
activities that provide protection to persons working in construction or excavation from
exposuras to chemicals of concern (COCs} in environmental media at a property, as
described by Ohio Administrative Code 3745-300-11(C)(7). Implementation of this RMP
allows the property to maintain compliance with VAP applicable standards that apply to
construction or excavation activities, in support of a covenant not to sue issued by the
director of Ohio EPA under Ohio Revised Code section 3746.12.

Adherence to the measures cutlined in this RMP will enhance the protection of
construction and/or excavation workers from COCs located in soils below fwo feet of
surface grade at the property. Figure 1 shows the locations of the property subject to
the risk mitigation plan. This RMP applies to the COC, environmental media, and

exposure pathway summarized in the table below.

Chemical of Concern Media Pathway(s)

T Sol

This RMP was prepared in accordance with Ohio Administrative Code rule 3745-300-
11. It is not intended to fulfill requirements of other laws that may apply to construction
or excavation activities at the property, such as those administered by the Occupational
Safety and Health Administration.

Section 2.0 - implementing the Risk Mitigation Plan (OAC 3745-300-11(F)}{(1Xe}
and (f))

The RMP is to be implemented within the area illustrated on the attached Figure 1 any
time excavation is to occur at a depth below two feet of surface grade. The
responsibility for implementing this RMP belongs to the owner of the property, including

SUCCEs80rs.
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Section 3.0 — Potential Health Risks (OAG 3745-300-11(F)(1)(b))

Lead is a naturally occurring bluish-gray metal found in all parts of our environment.
Much of it comes from human activities including burning fossil fuels, mining, and
manufacturing. Lead has many different uses. i is used in the production of batteries,
ammunition, metal products (solder and pipes), and devices to shield X-rays. Because
of health concerns, lead from paints and ceramic products, caulking, and pipe soider
has been dramatically reduced in recent years. The use of lead as an additive to

gasoline was prevalent until banned in 1986 in the United States.

Lead can affect aimost every organ and system in the body, but particutarly affects the
nervous system, both in adults and children. Long-term exposure of adults to iead can
result in decreased performance in some tests that measure functions of the nervous
system. It may also cause weakness in fingers, wristé, or ankles. Lead exposura also
causes small increases in blood pressure, particularly in middle-aged and older people,
and can cause anemia. Exposure to high lead levels can severely damage the brain
and kidneys in adults or children, and ultimately cause death. In pregnant women, high
levels of exposure to lead may cause miscarriage. High-level exposure in men can

damage the organs responsible for sperm production.

Section 4.0 ~ Precautions Against Exposures (OAC 3745-300-11(F){(1)(c))

Exposure to lead on the property could occur when construction and excavation
workers come in contact with those soils impacted below two feet of surface grade, as
depicted by Figure 1. Contact can include dermal contact with exposed skin, such as
bare hands and forearms, accidental ingestion when soil gets on food, such as transfer
from dirty hands to food, or breathing in particles of lead contaminated soil as dust.
Construction and excavation workers should always attempt to limit their exposure to
soils below fwo feet of surface grade, or lessen the time after contact that the impacted
soil remains on the skin. Specific precautions fo be taken at all times when the upper

two feet of soil is breached are as follows,
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1. Wear clothing that limits the skin area available for contact with the soil. Examples of

such clothing include gloves, hard hats, long sleeve shirts, and long pants.

2. Wash hands frequently and always before eating, smoking, chewing gum or tobacco,
or other activities that involve contact between the hands and items fo be placed in the
mouth. This will prevent the spread of any soil on the hands to the items being placed

in the mouth.

3. Do not apply ointments, cream, make-up or other substances before washing both
the area fo which the substance is {o be applied and, if the substance is to be appiied by
hand, the hands. The application of such substances can provide a mechanism by

which soil can be trapped next to the skin.

4. Cover cuts, scrapes and other open skin areas. Injured skin aliows compounds in the

soii fo be mofe readily absorbed into the body than intact skin.

5. Wash hand's and other exposed areas, especially those areas with visible dirt, before
leaving the work site for extended time periods. This limits the amount of time that the
soil is potentially in contact with the skin, thereby reducing the amount of the chemicals

that can be absorbed through the skin.

8. Change work clothes shortly after leaving the property, especially those work clothes
having either visible dirt or made damp through sweat or other liquids. Wash such
clothes prior to wearing them again. Gloves and other such items that come into direct

contact with the soil should also be washed, if possible.

7. Wash hair and other less accessible portions of the body shortly after leaving the
work site for the day. Dirt and dust that contain substances such as lead can settle in
the hair and spread by contact between the hands and the hair. Dirt and dust can also

infiltrate under and through clothing, especially clothing becoming wef or sweaty.

8. Generally avoid direct contact between the skin and the contaminated soils at the

property.
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9. Minimize the suspension of dust to the degree possible and specify measures {o be

taken for minimizing dust. Dust masks should be worn when warranted.

Section 5.0 - Actions to Take if Significant Exposures GOccur

Whenever significant exposures to contaminated materials are suspected to have

occurred at the property, the following steps must be taken:

1. Immediately remove and decontaminate all personnel.

2. Provide medical surveillance monitoring as needed for persongei,
3. Restrict access o the contaminated area.

4. Perform sampling and analysis as required to determine levels of personal protective
equipment, decontamination of personnel and equipment, fraining needs, medical

surveillance and waste management requirements, prior to resuming work at the site.

Section 6.0 - Handling Contaminated Environmental Media (OAC 3745-300-
THFE) )

During future excavation activities the upper two feet of soll may be temporarily
breached, exposing construction or excavation workers to the potentially contaminated
underlying soils. Wherever excavation occurs on the property, soils may be reused as
fill, provided the potentially contaminated soils below two feet of grade are not co-
mingled with soils above that depth, or used as fill within the uppér two feet of grade.
The presence of a geosynthetic membrane (bentonite-impregnated geofabric)
immediately below the two feet of clean surface fill will make it relatively straightforward

to identify the contaminated media and fo differentiate it from the clean fill.

Soils within the upper two feet of surface grade must be replaced with the materials
excavated from that depth interval, or with other clean fill as needed, to restore the
clean soil that was within the upper two feet of grade prior to the excavation. This

requires that soils excavated from the upper two feet of surface grade be isolated and
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temporarily stockpiled separately from other soils, and returned to the upper two feet of
the excavation during backfilling operations. Alternatively, if something occurs such that
the upper two feet of soil cannot be replaced on the property, other clean soils, such as
" those from an off-property source, may be used to re-grade the top two feet on the
property as long as the soils has been characterized and demonstrated to meet
applicable VAP standards. A clean zone of soil from zero to two feet below surface
grade must be replaced at the conclusion of the excavation work. Additionally, any
geosynthetic membrane material that is removed must be replaced with a patch of
similar material (CETCO Bentomat ST or equivalent) placed in accordance with

manufacturer's recommendations.

Contaminated soils below two feef of surface grade may be excavated and removed
from the property provided that they are properly characterized and disposed of in

accordance with applicable laws and regulations.

Section 7.0 — Notice to Contractors and Workers (OAC 3745-300-11(F){(1)}{h} and
(i

Whenever construction or excavation workers are reasonably expected fo be exposed
to soils below two feet of grade, the volunteer, or subsequent owner of the property, is
responsible for communicating all the information provided in this RMP to the workers.
The volunteer/owner is to communicate the identity of the chemical(s) of concern
present on the property, their location on the property and in which media, the potential
health effects associ'ated with exposure to said chemicals, the precautions to be taken

to avoid exposure, how to handle contaminated media on the property, and actions to

be taken should significant exposure occur.

- ar d /. The property owner will ensure
that the plan is made available to contractors and construction/excavation workers, and
will ensure that the plan is implemented during excavation below two feet of surface

grade.
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Section 8.0 ~ Annual Notification to Chio EPA {OAC 3745-300-11{F)}{(1){(j})

Annuai reports will be prepared by the property owner and submitted fo both the Ohio
EPA Central Office and the Ohio EPA Central District Office. The annual report wili
either describe the activities that were conducted and describe how the RMP was
implemented, or report that the RMP was not implemented during the year. Each report
will be submitted with an affidavit by an individual with knowledge of the RMP

implementation for the year.

Section 9.0 — Termination Criteria (OAC 3745-300-11(F)(1)}(k)}

The owner may submit to Ohio EPA a request {o terminate the RMP. The request must
demonstrate that further implementation of the RMP is no longer necessary for the
property to maintain compliance with VAP standards applicable for construction and
excavation activities. The demonstration must be verified by a VAP certified
professional and include the certified professional’s affidavit that attests that the
demonstration shows the property complies with the VAP standards for construction
and excavation activities without use of risk mitigation measures as a remedial activity
under OAC 3745-300-11. The request may present the current property-specific
conditions that demonstrate protectiveness to future construction and excavation

workers and include any other information in support of the demonstration.
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40 years and moving forward

John K. Basich, Governer

Mary Taylor, Lt Governor 91 719% 9991 2030 47285 205

Scott ], Nailly, Director

TO: Shelley Wilson, Executive Administrator for Real Property, Tax Equalization
Division, Dept. of Taxation

FROM: Scott J. Nally, Director, Ohio Environmental Protection Agency @

DATE: AUG 13 2013

RE: Covenant Not to Sue Issued to City of Newark for the Newark Processing Site
Property

As Director of the Ohio Environmental Protection Agency, | certify that [Name of Volunteer(s)]
has performed investigational and remedial activities at the property listed below and has been
issued a Covenant Not fo Sue under the authority of Ohio Revised Code (*ORC") Chapter
3746. This information is being provided in satisfaction of ORC 5709.87(B).

Property name: Newark Processing Site
Property address 1367 East Main Street, Newark, Ohio, Ohio 43055
Property owner: City of Newark, Chio

Property owner address: 40 West Main Street, Newark, Ohio 43055

Parcel number(s).  55-282714-02, 55-282714-01, 48-160062-00, 48-159894-00, and
0211NK018006000006100.

County: Licking
Taxing District: Newark City and Licking Valley Local School District

a6 13 20°3
Date Covenant Not to Sue Issued:

Attached, for your information, is a copy of the legal description of the property.

If additional information regarding the property or the voluntary action is required, | suggest
you first contact Jeffrey Hullinger, the Certified Professional for the property, at 614-467-9252.
As an alternative, you may contact Fred Myers with the Ohio Environmental Protection Agency
at 614-728-3830.

50 West Town Street s Sulte 700« P.O. Box 1049 « Columbus, OH 423216-1048
wiwvw, 2pa.olio.gov ¢ (514) 644-3020 » (614} 644-3184 {fax}
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Mr. Stuart Moynihan, Economic Development Coordinator, Department of Development
City of Newark, 40 West Main Street, Suite 407, Newark, Ohio 43055

Jeffrey P. Hullinger, Certified Professional, Carnousti Consulting, Lid. 6012 Kentigern
Court South, Dublin, Ohio 43017 '

Michael Smith, Licking County Auditor, 20 South Second Street, Newark, Ohio 43055

Amy Yersavich, Manager, SABR

Ann Fischbein, Legal Office, Ohio EPA
DERR-CO, VAP Files [NFA 12NFA481
Deborah Strayton, DERR-CDO

Fred Myers, DERR-CDO
records@epa.state.oh.us
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Miivi=

Situsted in the State of Ohle, County of Licking and Township of Madisen and
bounded and descrived as follows:

Being part of Lat 5, Townshin 2 and Range 11 of the United Blates Military Lands
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Record Volume 768, Page 1.
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Volume 764, Fage 385 Deed Reoord,
Chic

Licking County,

Velwne 613, Page 572, Desd Record, Licking Sounty,
Ohio
Ohir

Volume §14, Page 39 Daesd Record, Licking County, Ghio
Volume 768, Page 1. Dead Record, Licking Counly, Ohle
Frogerty Address: Last Main Street, Newark, Dhio 43086
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