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i l Protection Agency

Interoffice Memo

To:  All Permit Writers and Reviewers y
CC: Drew Bergman, Dir. Office; Bryan Zima, Legal; Heidi Griesmer, PIC

From: Michm, Assistant Chief, DAPC, through Bob H%osi, Chief, DAPC
Date: February 19, 2010

Re: Permit Processing After U.S. District Court <10 Ton/Yr Exemption Decision

On February 2, 2010, the U.S. District Court for the Southern District of Ohio issued a ruling in
Sierra Club v. Christopher Korleski, Director of Ohio EPA (see attached). This ruling has
significant ramifications concerning the processing of permits when it comes to determining BAT
for sources less than 10 tons/year. This memo is being issued in order to comply with the
court’s decision and to prevent the disruption of the processing of installation permits by
providing all permit writers and reviewers with guidance concerning developing BAT limits for
permits impacted by the U.S. District Court decision.

The Division of Air Pollution Control has reviewed the U.S. District Court ruling. Based on this
“review, DAPC believes the main impact of this ruling involves the determination of BAT for -
sources that qualify for the less than 10 ton/yr BAT exemption (<10 exemption). In this ruling,
the U.S. District Court instructed the Director to implement and enforce Ohio Administrative
Code (OAC) 3745-31-05 as contained in the U.S. EPA approved State Implementation Plan
(SIP). Since the currently approved SIP does not contain the <10 exemption, the <10 exemption
cannot be used at this time. Therefore, case-by-case BAT must be determined for new or
modified sources until such time as the exemption becomes approved as part of the SIP.

The fbllowing questions and answers provide additional detail concerning the changes required
under this guidance:

1. Which version of the rule is currently in the approved SIP?

For the BAT rule (3745-31-05), U.S. EPA has approved the November 30, 2001 version.
A copy of this version can be found at:
http://www.epa.ohio.gov/dapc/regs/3745_31/3745 31 Historic.aspx. A copy of this rule
is also attached.

2. Has Ohio EPA submitted the current rule to U.S. EPA? What is the status?

Ohio EPA has submitted several versions of the rule (OAC rule 3745-31-05) to U.S. EPA
for SIP approval. The earliest submission that has not yet been approved was submitted
in November 2004 (the NSR Reform changes). U.S. EPA held up approval of these
rules because of appeals to the federal NSR Reform rules. We have been told that
appraval on these rules is now imminent.
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Because U.S. EPA had not yet approved the 2004 submission, subseguent revisions
could also not be approved. Ghio EPA submitted three other NSR rule SIP revisions
affer the NSR Reform submission. These include the Permit-to-Install and Operate
(PTIO) revisions, the Ethanol Major Source revisions and the Senate Bill 265 revisions.
After Ohio EPA submitted the Senate Bill 265 revisions, U.S. EPA did some initial review
and asked Ohio EPA for some additional support for the <10 exemption. Ohio EPA has
not yet been able to compile the information needed to support the <10 exemption due
to staffing issues. Ohio EPA does expect to be able to compile this information
sometime in the future and believes U.S. EPA will be able to approve these rules based
on the additional supporting information.

Since the <10 exemption cannot be used, what should the permit writer do for sources
less than 10 ton/year? / :

Permit writers should develop case-by-case BAT limits following the methods used prior
to the implementation of Senate Bill 265. This may include a short term limit and an

“annual limit. In certain cases, we have not historically established a short-term limit (i.e.,

no Ib/hr limit for things like fugitive dust from roadways); these permits should be
processed as has normally been done in the past. :

4. Which rule citation should we use for the less than 10 ton/yr BAT limits?

DAPC has developed the below example of the Applicable Emissions Limitations and/or
Control Requirements section of the permit. This example details the appropriate
citations for the less than 10 ton/yr BAT limits. In summary, both the old rule and the
current rule will be cited and seme explanatory language will be added to detail when
each rule applies.

b)

Applicable Emissions Limitations and/or Control Requirements

(1)  The specific operations(s), property, and/or equipment that constitute each

' " emissions unit along with the applicable rules and/or requirements and with the
applicable emissions limitations and/or control measures. Emissions from each
unit shall not exceed the listed limitations, and the listed control measures shall
be specified in narrative form following the table.

Applicable Rules/Requirements Applicable Emissions
Limitations/Control Measures

a. | OAC paragraph 3745-31- x.x Ibs PM10/hr, y.y tons PM10/yr',
05(A)(3), as effective 11/30/01 see b)(2)(a).
b. | OAC paragraph 3745-31- See b)(2)b.

05(XXX)?, as effective 12/01/06

' The format for these limits is simply an example. DO/Laa staff should decide on the format of limits based on the standard practice prior to
the implementation of Senate Bill 265. Also, each pollutant affected by the <10 ton issue should be listed.

2 Note that this citation will change depending upon the method applicable to avoid BAT. In any case, the December 1, 2006 version of the
rules should be used for the citation. .
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Additional Terms and Conditions

a.

The permittee has satisfied the Best Available Technology (BAT)
requirements pursuant to OAC paragraph 3745-31-05(A)(3), as effective
November 30, 2001, in this permit. On December 1, 2006, paragraph
(A)(3) of OAC rule 3745-31-05 was revised to conform to ORC changes
effective August 3, 2006 (S.B. 265 changes), such that BAT is no longer
required by State regulations for NAAQS pollutant less than ten tons per
year. However, that rule revision has not yet been approved by U.S. EPA
as a revision to Ohio’s State Implementation Plant (SIP). Therefore, until
the SIP revision occurs and the U.S. EPA approves the revisions to OAC
rule 3745-31-05, the requirement to satisfy BAT still exists as part of the
federally-approved SIP for Ohio. Once U.S. EPA approves the December
1, 2006 version of 3745-31-05, then these emission limits/control
measures no longer apply.

This rule paragraph applies once U.S. EPA approves the December 1,
2006 version of OAC rule 3745-31-05 as part of the State Implementation
Plan.

[Permit writers should insert language here containing the explanatory
language for either why BAT does not apply (under today's ruie) or for the

" restrictions needed to avoid BAT. This language should be similar to-the

language described in Q&A 15 of the Senate Bill (SB) 265 Best Available
Technology (BAT) Questions and Answers — March 2008 guidance
document. Note that in some cases the answer may be different for
different pollutants requiring more than one explanatory paragraph.]

5. Does the U.S. District Court decision impact how BAT is determined for sources that

don’t qualify for the <10 exemption?

DAPC believes that the court decision does not change the current process for
determining BAT for sources greater than 10 tons/year. The reason for this is that the
current process (as described in the December 10, 2009 BAT Requirements for Permit
Applications Filed on or After August 3, 2009 guidance) for sources greater than 10
ton/year does establish BAT. Therefore, we ask you to continue to use the December
2009 guidance to determine BAT for sources greater than 10 ton/year.

When should we use the new language described in question 4 above?

The new language should be used when you are processing an installation permit for a
new or modified source. For modified sources it will be only when the modify definition is
tripped (a “Chapter 31” modification). Do not use the new language for administrative
modifications. Do not use the new language when you are processing a renewal or first
issue operating permit. In those cases, carry forward the language used in the initial
installation permit.
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7. Should DO/Laa staff go back and reissue permits where the <10 exemption was used?

At this point DAPC has not decided to revise past permits. We will continue to discuss
this issue internally and if a decision is made to revise past permits, we will let you know.

8. Can DO/Laa staff process renewals of permits if they have the <10 exemption listed for
an emissions unit?

At this point the answer is no. Please put these permits on hold (on DAPC’s clock) until
DAPC determines the appropriate process for these permits.

9. Based on the decisions described in this memo, it appears that some sources less than
10 tons/year will have more stringent BAT limits than sources greater than 10 tons/year.
Is this true and is that what is expected?

DAPC agrees that there may be some sources less than 10 tons/year that appear to
have a more stringent limit than some sources greater than 10 tons/year. The main
reason for this is that for some sources with less than 10 tons/year of emissions, the
permit will include a short term limit and an annual limit. Sources greater than 10
tons/year will often only need one limit as described in the December 2009 guidance.

This apparent discrepancy was created because DAPC feels that it must go back to the
methods we used to determine BAT for sources under the November 11,2001 SIP .
approved rule. Since we do not feel the U.S. District Court decision requires us to
change the method for determining BAT for sources over 10 tons/year, we plan to
continue to use the method described in the December 2009 guidance (following SB 265
requwements)

This memo revises the restrictions detailed in Mike Hopkins’ February 2, 2010 e-mail asking staff
to suspend signing off on various permit types (attached). Final PTls, final PTIOs, final Chapter
31 modifications, and General Permits can now be processed following this guidance and the
December 2009 guidance. Renewal permits with <10 exemption sources should remain on hold.

If you have any questions, please discuss them with the Central Office permit reviewer assigned
to your office.

Thanks.
MH/mh

Post10TonExemptionCourtDecisioninfo01.docx

Attachments:

February 2, 2010, Sierra Club v. Christopher Korleski, Director of Ohio EPA ruling
November 30, 2001 version of OAC rule 3745-31-05
Hopkins February 2, 2010 E-mail to Staff re: Stop Issuance of Permits
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION

Sierra Club, et al.,

Plaintiffs :  Civil Action 2:08-cv-865

V.

Christopher Korleski, Director of :  Magistrate Judge Abel
Ohio EPA,

Defendant

ORDER

On July 29, 2009, the Court denied plaintiff's motion for partial summary
judgment. See doc. 55. The Order held that 42 U.S.C. § 7604(a)(1) does not authorize
citizen suits against the state as a regulator who failed to enforce the Clear Air Act. This
matter is before the Court on plaintiffs’ September 23, 2009 motion for reconsideration
and reversal of the interlocutory order denying plaintiffs” motion for partial summary
judgment on count one (doc. 64).

L Allegations in the Complaint

This action is brought under the Federal Clean Air Act, 42 U.S.C. §7401, et seq.

The complaint makes the following allegations. In November 2006, the Ohio EPA
adopted revised Ohio Adm. Code § 3745-31-05, which exémpts all sources that produce
less than 10 tons per year of any National Ambient Air Quality Standards (“NAAQS”)

pollutant or pre-cursor from Ohio’s State Implementation Plan (“SIP”) requirement that
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all sources of air contaminants employ the best available technology (“BAT”) to reduce
air emissions. The Ohio EPA began enforcing the new BAT exemption effective
PDecember 1, 2006, but failed to submit a SIP revision to U.S. EPA within 60 days after
the BAT exemptions adoption. It did not submit revised Ohio Adm. Code § 3745-31-05
to the U.S. EPA for approval until January 18, 2008. In June 2008, U.S. EPA advised
Ohio EPA that the January 2008 submission was incomplete and/could not be
processed. Ohio EPA cpntinues to enforce the BAT exemption.

The complaint pleads the following causes of ,action: (1) Ohio EPA’s adoption
and enforcement of Ohio Adm. Code § 3745-31-05, which contains less stringent
requirements than Ohio’s SIP violates 42 U.S.C. §§ 7410‘ and 7416; (2) the BAT
exemption violates the anti-backsliding provisions of the Clean Air Act, 42 U.S.C. §§
7410(5) and 7515; (3) Ohio EPA’s failure to timely request a modification of its SIP
violated the Clean Air Act’s notice and opportunity to bé heard provisions, 42 U.S.C. § |
7410(1), 40 C.F.R. §§ 51.102 and 51.104; and (4) Ohio EPA failed to satisfy the
requirement of 40 C.F.R. Part 51, Appendix that it submit “technical support” for
modification of its SIP.

IL. Question for Decision

Section 7604(a)(1)(A) authorizes citizens’ suits “against any person (including (i)
the United States, and (ii) any other governmental instrumentality or agency ... who is
alleged to have violated . . . an emission standard . .. .” The category of persbns ‘who

can be sued under the subsection are anyone who violated an emission standard. The July
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29, 2009 Order held that § 7604(a)(1)(A) authorizes citizen suits against a state or local
govérnment only as polluters who violate an emission standard, not as regulators who
fail to enforce an emission standard. Plaintiffs” motion to reconsider argues that the
Court erred in rejecting their reading that § 7604(a)(1)(A) permits citizen suits against
state regulators for failing to enforce an emission standard or limitation. They assert
that SIP commitments are emission standards or limitations. Plaintiffs argue that
properly read, § 7604(a)(1)(A) permits a citizen suit against a state government
regulator who violates (breaches) a SIP commitment by failing to enforce it.

My decision relied on the reading of § 7604(a)(1)(A) in Citizens Association of
Georgetown v. Washington, 535 F.2d 1318, 1320-22 (D.C. Cir. 1976). It rejected the
argument that the 1977 amendments to the Act, which added § 7604(f) (4) that defined
the term “emission standard or limitatipn," changed how § 7604(a)(1) should be read.
The July 29 decision asserted that the ordinary and natural meaning of “violate[ ] an
emission standard” did not include an agency’s violation of its duty to enforce an
emission standard, that only a polluter “violates” an emissions standard. The legislative
history of § 7604(a)(1)(A) lends support to that reading. The decision further argued
that the structure of the Act supported that interpretation because it ensures that states
meet their obligation to enforce SIPs and other provisions of the Act, 42 U.S.C. §
7410(a)(2)(E), by giving the U.S. EPA Administrator the power to sanction a State for
noncompliance. 42 U.S.C. § 7509(a)(4). Finally, the decision asserted that the reading

was consistent with § 7604(a)}(2), which authorizes citizen suits against the U.S. EPA
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Administrator for "failure . . . to perform any act or duty under this chapter which is not
discretionary with the Administrator . . . ." Had Congress wanted to permit citizen suits
against state regulators for violating a duty to enforce the Act, it would have included
state agencies in § 7604(a)(2).

The July 29 decision recognized that no other court has ever followed Citizens
Association of Georgetown and that many decision have assumed that § 7604(a) (1)(A)
pefrnits citizen suits against governmental regulators who fail to enforce emission
standards. Plaintiffs’ motion to reconsider argues that the US EPA has consistently
interpreted § 7604(a)(1)(A) to permit citizen suits against governmental regglators who
fail to enforce emission standards. They assert that the plain language of § 7604(a) 1)(A)
permits suits against any person who violates an emission standard or limitation and

“the case law includes within the term emission standard or limitation commitments that
 states make in their SIPs. They argue that the restrictive construction in the July 29
decision is contrary to the US EPA’s reading of § 7604(a) (1)(A) and nof warranted by the
case law and legislative history.

IIL Ai'guments of the Parties

A. Plaintiffs Sierra Club, Michael Sinclair, Theresa Cole,
and Josephine Cole :

Plaintiffs maintain that for over 30 years, the Director made a commitment in the
- Ohio SIP to use the BAT program for Ohio’s air pollution sources. The United States

EPA found the BAT program to be integral to Ohio’s SIP. This SIP commitment is a
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federa]ly—approved plan, and the Director cannot legally abandon the commitment
without express federal approval.

Plaintiff argues that the Court should reverse its July 29, 2009 Order in light of
the uniformity and weight of authority on citizen suit enforceability of SIP
commitments. The EPA regards a state’s SIP commitments to be enforceable through
citizen suits and has consistently notified the public of this in the Federal Register.

According to plaintiffs, the Director’s commitment to make the determination
that all sources in Ohio will employ BAT is an emission standard or limitation under the
CAA. The plain language of the citizen suit provision allows suits against any person
who violates an emission standard or limitation, which is defined by case law to include:
commitments that states make in their SIPs. The Director’s SIP commitment to make
" BAT determinations sets forth e; “standard” for and “limitation” upon the Ohio EPA’s
issuance of permits to air contaminant sources and meets the statutory definition for an
“emission standard or limitation”:

For purposes of this section, the term “emission standard or limitation
under this chapter” means--

(4) any other standard, limitation, or schedule established under any
permit issued pursuant to subchapter V of this chapter or under any
applicable State implementation plan approved by the Administrator, any
permit term or condition, and any requirement to obtain a permit as a
condition of operations.
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which is in effect under this chapter (including a requirement applicable

by reason of section 7418 of this title).or under an applicable

implementation plan. .

42 U..S.C;‘§ 7604. According to plaintiffs, the Director’s permitting process in the
federally-approved Ohio SIP is a standard or limitation under an applicable State
implementation program. As a result, a failure to enforce SIP permitting requirements
violates a standard under the Ohio SIP.

Plaintiffs also argue that sanctions pursuant to 42 U.S.C. § 7509 are not the
exclusive means to ensure that states adhere to their SIP commitments.

Plaintiffs further argue that under principles of statutory construction, the 1970
CAA legislative history should not be used to limit the plain meaning of the citizen suit
provision. Subsection 7604(£)(3) was added in 1990, and relying on the 1970 legislative -
history to determine the meaning of the 1990 amendmgnts/is impropér.

Plaintiff contends that the additions of (£)(3) in 1977 and (f)(4) in 1990 change
how 42 U.S.C. § 7604(a)(1)(A) should be read. By broadening the ,scopéb_f the definitioh
of an “emission standard or limitation under this éhapter, “ Congress increased the
scope of Wha’; citizens could enforce unaer (a)(1)(A). Because claims under 42 U.S.C. §
42 U.S.C. 7604(a)(1)(A) can only be brought for {fiolations of emission standards or
limiations, increasing the scope of what meets the definition of emission standard or
limitéﬁon Woﬁld necessarily increase the scope of what éitizens could enforce under

(a)(1)(A). As a result, plaintiffs maintain that relying on the original 1970 legislative .

history was clear error.
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Plaintiffs contend that the EPA’s interpretation is entitled to Skidmore/Mead |
deference in light of the agency’s unquestioned expertise in SIP approval/ enforcement,‘
the consistency of the agency’s interpretation, and the persuasiveness of the agency’s
position.

B. Defendant Christopher Korleski

Defendant maintains that plaintiffs’ motion for reconsideration should be denied
because they have failed to satisfy the high burden for justifying reconsideration.
Plaintiffs have not shown that exceptional circumstances warrant reconsideration of the
Court’s order. There is no need to correct a “clear error” or “manifest injustice.”
Defendant also maintains that there has been no intervening change of law or new
evidence. Defendant argues that plaintiffs’ motion is a second motion for summary
judgment, rather than a motion for reconsideration. Although plaintiffs have attached
exhibits that were not previously before the Court, they have not shown that these
exhibits were previously unavailable. Defendant argues that evidence is not “new” if it
could have and should been filed with the original motion.

Defendant also argues that the Court correctly concluded that citizen suit
provision of the Clean Air Act can only be brought against the state in its capacity as a
polluter based on the statutory language, context, and legislative history. The Court’s
. reading of section 7604(a) comports with the plain language of the statue, and plaintiff’s
reading of it would render subsection 7604(a)(2) meaningless. Defendant maintains that

the presence of section 7604(a)(2) contradicts the expansive construction of section
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7604(a)(1) that plaintiffs propose, and plaintiffs fail to adequately harmonize these two
provisions. Defendant also contends that the textual and structural analysis of the
citizen suit provision is consistent with uncontradicted legislative history.

Defendant further argues that tﬁe interpretations of section 7604(a) presented in
plaintiffs’ exhibits merit no deference under the Chevron/Mead framework. Because
section 7604(a) is unambiguous, any agency interpretation is irrelevant. Even if the
Court had found section 7604(a) ambiguous, federal courts have declined to accord any
deference to interpretations of citizen suit provisions by the EPA.

C. Amici Curiae the Ohio Chamber of Commerce, Ohio Chemistry
Technology Council, and the Ohio Manufacturer’s Association

The Ohio Chamber of vCommerce, the Ohio Chemistry Technology Council, and
the Ohio Manufacturers’ Association (“amici curiae”) filed a brief opi:osing plaintiffs’
motion for reconsideration. Amici curiae maintain that plaintiffs’ reliance on the
definition of an “emission standard or limitation” in section 7604(f) is misplaced
because that definition does not support plaintiffs” argument that a State’s commitment
to enforce a standard or limitation on a source’s emission of air contaminants is itself
such a standard or limitation. The definition makes no mention of a State’s
“commitment” to enforce the requirements, and C‘ongress intended the phrase,

“emission standard or limitation,” to have its ordinary and natural meaning.
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With respect to section 7604(f)(4), amici curiae argue that plaintiffs také the
statutory language out of context and ignore significant language limiting its scope. The
- full language states: |

any other standard, limitation, or schedule established under any permit

issued pursuant to subchapter V of this chapter or under any applicable

State implementation plan approved by the Administrator, any permit term

or condition, and any requirement to obtain a permit as a condition of operations.

42 US.C. § 7604(f)(4) (Emphasis added.) According to amici curiae, the emphasized
language makes ;:lear that the purpose of (f)(4) is to bring into the definition
requirements concerning permits issued under subchapter V or issued by a State under
its SIP. Those requirements only apply to the holder of the pefnu'ts, i.e., the operator of
the air contaminant source.

IV. Motion to Reconsider

A district court’s power to reconsider an interlocutory order exists under federal
common law and Rule 54(b) of the Federal Rules of Civil Procedure. Rodriguez v.
Tennessee Laborers Health & Welfare Fund, 89 Fed. Appx. 949, 959 (6™ Cir. 2004).
Reconsidering interlocutory orders is appropriate when there is (1) an intervening
change of controlling law; (2) new evidence available; or (3) a need to correct a clear
error or prevent manifest injustice. Id. Here, plaintiffs maintain that justice requires
reconsideration because of the Court committed a clear error of law. Plaintiffs point to

Sixth Circuit case law, Federal Register Notices and legal briefs of the EPA to support

their position.
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IV. Discussion

'On May 31, 1972, the Ohio SIP was first approved by the U.S. EPA and
incorporated by reference into the Code of Federal Regulations at 40 C.F.R. § 52.1870.
The federally approved Ohio SIP includes the requirement that new or modified air
contaminant sources employ BAT to reduce air emissions. Under the federally-
approved Ohio SIP, BAT is required for new or modified sources that have the potential
to emit less than 10 tons per year of NAAQS pollution or precursors to NAAQS
polluﬁoﬁ. Before a permit to install may be issued under the federally-approved SIP, the
Director must determine that the installation or modification and operation of the air
contaminant source will employ BAT.

A On August 3, 2006, the Ohio General Assembly passed amended Ohio Revised
Code § 3704.03, which exempted new and modified under 10 ton sources of NAAQS
pollution from BAT requirerhents. On November 20, 2006, Ohio EPA promulgated

revised Ohio Administraﬁve Code § 3745-31-05(A)(3), which exempted new or
modified sources that have the potential to emit less than 10 tons per year of NAAQS
pollution or precursors to NAAQS pollution from employing BAT requirements. The
BAT exemption became effective December 1, 2006. The Director ceased enforcing and
implementing the BAT requifements against new or modified sources that emit less
than 10 tons per year withoﬁt obtaining federal approval.

Ohio did not submit revised Ohio Adﬁl. Code § 3745-31-05 to the U.S. EPA for

approval until January 18, 2008. On June 5, 2008, the U.S. EPA concluded that the

10
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Director’s proposed SIP revision was incomplete, and it could not process the
- incomplete submittal.
Section 7604(a) of title 42 of the United States Code states:

a) Authority to bring civil action; jurisdiction

Except as provided in subsection (b) of this section, any person may
commence a civil action on his own behalf--

(1) against any person (including (i) the United States, and (ii) any other
governmental instrumentality or agency to the extent permitted by the
Eleventh Amendment to the Constitution) who is alleged to have violated
(if there is evidence that the alleged violation has been repeated) or to be
in violation of (A) an emission standard or limitation under this chapter or
(B) an order issued by the Administrator or a State with respect to such a
standard or limitation,

(2) against the Administrator where there is alleged a failure of the
Administrator to perform any act or duty under this chapter which is not
discretionary with the Administrator, or

(3) against any person who proposes to construct or constructs any new or
modified major emitting facility without a permit required under part C of
subchapter I of this chapter (relating to significant deterioration of air
quality) or part D of subchapter I of this chapter (relating to
nonattainment) or who is alleged to have violated (if there is evidence that
the alleged violation has been repeated) or to be in v1olat10n of any
condition of such permit.

- 42 US.C. § 7604(a). This Court previously held that there is no cause of action under §
7604(a)(1) against a state or local government for féiling to enforce provisions of the
Clean Air Act. The Order stated:

The Court is required to give the words in a statute their ordinary
and natural meaning. Limited, Inc., 286 F.3d at 333. Section 7604(a)(1)
authorizes citizens’ suits “against any person (including (i) the United
States, and (ii) any other governmental instrumentality or agency . .. who
is alleged to have violated . . . an emission standard . . . .” The category of
persons who can be sued under the subsection are anyone who violated an
_emission standard. As plaintiffs argue, a state violates federal law when it
fails to enforce a SIP. But does it “violate” an emission standard? As far as

11
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a state or local governmental entity is concerned, is there a difference in
the language of § 7604(a)(1) between violating federal law by failing to
enforce an emission standard and violating an emission standard? My
reading of the legislative hlstory, § 7604(a)(2), and the structure of the Act
suggests that there is.

To my ear, saying that a governmental agency “violates” an
emission standard when it fails to enforce it is awkward. It is more natural
to say that the agency violated its duty to enforce the law (performits
regulatory function), than that it violated the provision it failed to enforce.
So while there is a “breach” of the law, it is not a breach of the emission
standard but the duty under 42 U.S.C. §§ 7407(a) and 7410(a)(2)(E) to
enforce the Clean Air Act. The legislative history supports that reading of
§ 7604(a)(1), since Senator Muskie and Congressman Staggers both
asserted that the subsection permitted suits against polluters.

Next, the structure of the Act supports limiting § 7604(a)(1) citizen
suits to actions against polluters. As defendant argues, the Act
encourages the "development of cooperative Federal, State, regional, and
local programs to prevent and control air pollution.” 42 U.S.C. §
7401(a)(3), (4). States are responsible for implementing and maintaining
SIPs, 42 U.S.C. § 7407(a). The Act ensures that states meet their obligation
to enforce the SIPs and other provisions of the Act, 42 U.S.C. §
7410(a)(2)(E), by giving the U.S. EPA Administrator the power to sanction
a State for noncompliance. 42 U.S.C. § 7509(a)(4).

Finally, § 7604(a)(2) authorizes citizen suits against the U. S.EPA
Administrator for "failure . . . to perform any act or duty under this
chapter which is not discretionary with the Administrator . ..." Thus,
suits against the Administrator as regulator are authorized by this
subsection, which would not be necessary if suits against the
Administrator for failure to enforce the Act or regulatrons implementing it
was authorized by § 7604(a)(1).

While as a matter of first impression I continue to believe that the natural and plain
meaning of § 7604(a)(1) does not include a state that refuses to perform its duty to
enforce a SIP emission standard or limitation as a person who “violates . . . an emission
‘standard or limitation,” I now believe I am required by the Sixth Circuit’s decision in

United States v. Ohio Department of Highway Safety, 635 F.2d 1195 (1980) to so hold.

12
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In Department of Highway Safety, the US EPA sued the Ohio Department of
Highway Safety under 42 U.S.C. § 7413(a)(1) to order the Department to enforce an
Ohio Clean Air Act SIP that required it to withhold registration from vehicles which did
not pass emission inspection. The issue was whether there was a direct right of action
against the state under § 7413(a)(1) for failure to enforce a SIP or whether its only
remedy was to sue the state under § 7413(a)(2). The statute provides:

§ 7413. Federal enforcement

(a) In general
(1) Order to comply with SIP
Whenever, on the basis of any information available to the
Administrator, the Administrator finds that any person has
violated or is in violation of any requirement or prohibition of an
applicable implementation plan or permit, the Administrator shall
notify the person and the State in which the plan applies of such
finding. At any time after the expiration of 30 days following the
date on which such notice of a violation is issued, the
Administrator may, without regard to the period of violation
(subject to section 2462 of Title 28)--
(A) issue an order requiring such person to comply with the
requirements or prohibitions of such plan or permit,
(B) issue an administrative penalty order in accordance with
subsection (d) of this section, or
(C) bring a civil action in accordance with subsection (b) of this
section.

(2) State failure to enforce SIP or permit program

Whenever, on the basis of information available to the
Administrator, the Administrator finds that violations of an
applicable implementation plan or an approved permit program
under subchapter V of this chapter are so widespread that such
violations appear to result from a failure of the State in which the
plan or permit program applies to enforce the plan or permit
program effectively, the Administrator shall so notify the State. In
the case of a permit program, the notice shall be made in
accordance with subchapter V of this chapter. If the Administrator

13
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finds such failure extends beyond the 30th day after such notice (90
days in the case of such permit program), the Administrator shall
give public notice of such finding. During the period beginning
with such public notice and ending when such State satisfies the
Administrator that it will enforce such plan or permit program
(hereafter referred to in this section as “period of federally assumed
enforcement”), the Administrator may enforce any requirement or
prohibition of such plan or permit program with respect to any
person by--

(A) issuing an order requiring such person to comply with such

requirement or prohibition,

(B) issuing an administrative penalty order in accordance

with subsection (d) of this section, or

(C) bringing a civil action in accordance with subsection (b)

of this section.

The Sixth Circuit held that a state could be sued under § 7413(a)(1) as a “person [who]
has violated or is in violation of any requirement or prohibition of an applicable
implementation plan” when it failed to enforce a requirement of a SIP. The appellate
court reasoned that “[w]hen the State fails to perform that duty [to enforce the SIP] it
becomes a person in violation of a requirement of the implementation plan. Asa
violator, the State is subject to the enforcement procedures of section [7413(a)(1)] .” 635
F.2d at 1205. The Sixth Circuit rejected the argument that the existence of an express
cause to require a state to perform its duty to enforce a SIP requirement precluded a
cause of action under the more general “any person [who] has violated” a SIP language: |
[W]hen section 113 is examined in its entirety it is not clear that (a)(1) and
(a)(2) prescribe different means of enforcement under different sets of
circumstances as contended by the State. They may be read to provide
alternative mechanisms for dealing with a state's failure to comply with
the provisions of an implementation plan. Both subsections permit

proceedings against “any person” in violation of “any requirement” of an
implementation plan. 40 C.E.R. s 52.1878(e) makes it a requirement of the

14
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Ohio plan that vehicles which do not comply with inspection and

maintenance standards be denied registration and the right to operate on

the public streets and highways of Cincinnati and Hamilton County. By

refusing to comply with this requirement the State of Ohio became a

“person” in violation of a provision of the plan. To proceed under section

113(a)(2), in effect displacing the State as regulator of motor vehicles

during a “period of federally assumed enforcement,” would be a more

drastic remedy than the one chosen by EPA in this case.
U.S. v. Ohio Dept. of Highway Safety, 635 F.2d at 1204. Although the Sixth Circuit was
considering a different statute in Department of Highway Safety, the language of §
7413(a)(1) cannot be distinguished from the language I am called on to construe in
Section 7604(a)(1)(A). Section 7413(a)(1) creates a cause of action against “any person
[who] has violated or is in violation of any requirement or prohibition of an applicable

r”

implementation plan [SIP]....” Section 7604(a)(1)(A) creates a cause of action “against
any person . .. who is alleged to have violated . . . an emission standard or limitation . . .
" A “standard or limitation” includes a SIP. The Sixth Ciréuit held in Department of
| Highway Safety that a state “violates” a SIP each time it fails to enforce it. The same logic
necessarily applies to § 7604(a)(1)(A). The state violates an emission standard or
limitation each time it fails to enforce it. Consequently, citizens may bring suit against
the state under § 7604(a)(1)(A) when it fails to enforce a SIP emission standard or
limitation.

Sixth Circuit precedent is binding on this Court. See, State v. Henderson, 73 F.3d

1414, 1417-18 (6th Cir. 1990). Although the very same statute is not before this Court,

15
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there is no reasonable way to distinguish the two statutes.! That conclusion is reinforced
by the absence of caée law supporting my July 29 decision, the case law supporting
plaintiffs’ construction of § 7604(a)(1)(A), and US EPA’s construction of the statute.?

IV. Conclusion

For the reasons stated above, plaintiffs’ September 23, 2009 motion for
reconsideration and reversal of the interlocutory order denying plaintiffs’ motion for
partial summary judgment on count one (doc. 64) ié GRANTED and defendant |
Christorpher Korleski’s September 1, 2009 motion to dismiss complaint for failure to
state a claim ﬁpon which relief may be granted (doc. 61) is DENIED.

Plaintiffs’ motion for pai'tial sﬁmmary judgment on count 1 of the complaiﬁt

is GRANTED.

The Court HOLDS that the Dii‘ector’s failuré to enforce and implement the Ohio

SIP violates the Clean Air Act, 42 U.S.C. § 7410; the Director’s failure to enforce and

In both cases, there is another statute that would authorize the U.S. EPA to sue
the state for the failure to enforce a SIP. § 7604(a)(2) and § 7413(a)(2). One difference
between the statutes is that § 7604(a)(1)(A) authorizes a citizens suit while § 7413(a)(1)
authorizes suit by the U.S. EPA. But the critical words to construe are “anyone” who
“violates.” Since in both statutes the violator is “anyone,” I do not see how the identity
of the person authorized to bring suit would change the construction of § 7604(a)(1)(A).

*The US EPA’s reliance on the case law construing § 7604(a)(1)(A) to permit a
citizen suit against a state for failure to enforce an emission standard or limitation is
some authority supporting that construction, but it is not controlling. See Alaska Dept. of
Environmental Conservation v. E.P.A., 540 U.S. 461, 488 (2004)(“Cogent ‘administrative
interpretations ... not [the] products of formal rulemaking ... nevertheless warrant
respect.”” (quoting Washington State Dept. of Social and Health Servs. v. Guardianship Estate
of Keffeler, 537 U.S. 371, 385 (2003)).

16
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implement the Ohio SIP violates the Clean Air Act, 42 U.S.C. § 7416; the BAT exemption
(i.e., the regulatory exemption from BAT for new and modified under 10 ton sources of
NAAQS pollution) adopted and promulgated by Ohio EPA on November 20, 2006 and
which became effective on December 1, 2006 violates the Ohio SIP and Clean Air Act;
and the Ohio General Assembly’s August 3, 2006 amendmen;c of Ohio Revised Code
‘3704.03, containing a statutory BAT exemption for new and modified under 10 ton
sources of NAAQS pollution, is preempted by the Clean Air Act, U.S.C. § 7416 and 42
U.S.C. § 7410, and by the Ohio SIP.

The Director is ORDERED to implement and enforce O.A.C. § 3745-31-05
contained in the U.S. EPA approved Ohio SIP (i.e., to enforce BAT requirements against
new and modified under 10 ton sources of NAAQS pollutlon) and the Director is
EN]OINED from further implementation of the BAT exemption that contravenes the

federally-approved Ohio SIP.

s/ Mark R. Abel
United States Magistrate Judge
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I 3745—31-05 Crlteria for decision by the director - . T ,PaQé;l

| (A) The dlrector shall lssue a permlt to |nstall' or'plan approval - onthe basrs of the

- - information appearing in the application, or. information gathered by.or: fumashed to.

. ..the Ohio’ -environmental protection agency, or both if he. deterrmnes that the
“ .+ . installation or modification and operation of the air contaminant source, solid waste -
... disposal facnllty infectious waste treatment facility, water pollutlon source dlsposal ‘
L ._system land apptlcatton of sludge, or publlc water system w:ll -

,:_..(1.) . Not prevent or interfere with the attalnment or mamtenance of appllcable -
P ~;amb|ent water quallty standards or amblent air qualrty standards and

| (2) ._ _ Not result ina V|olat|on of any appllcable laws mctudrng but not Ilmlted to

- (a) .. Efﬂuent standards adopted by the director or the administrator of the
o _Unlted States envrronmental protectron agency; -

. "’(b)l N Emlssmn standards adopted by the 0hl0 EPA

o A{e) . ‘-Federal standards of perfon'nance for new statlonarysources adopted
.. by the administrator of the United States environmental protection
. ..agency pursuant.to section 111. of the- Clean Air Act: and the

e regulatlons promulgated thereunder; P ‘

L ‘ 3 (d) .Reqwrements pertalnlng to rnstallatlon of major statlonary sources or
~ - major- modifications in .attainment and nonattainment areas as.
contained in rule 3745-31-10 to 3745-31-27 of the Admrmstratlve_
Code : o . o L '

(e) . _"Natlonal Emrssron Standards for Hazardous Air Pollutants" adt)pted
by the administrator of the United States environmental protection
agency pursuant to section 112 of the Clean Air Act and the

. regulations promulgated thereunder(lncludmg 40CFR Part 61and40
CFR Part 63); .

3) .Empioy the best avallable technology, except when the only requirement to
"obtain a permit to install is due to a modification as described in paragraph

= {VV X1)(b) of rule 3745-31-01 and paragraph (A)(2) of rule 3745-31 -02 of the
o Admmlstratrve Code. '

i "(B): n determlnlng whetherto grant or deny a change in the authonzed maximum daily
. waste receipt for a solid waste disposal facility, the director shall require the owner
~ or operator to .demonstrate_ that the solid waste disposal facility can operate in




3745-31-05 ntenafor decxswn by the glrecto

e comphance with all appltcable solld waste regulatlons whtle recelvmg the requested

- maximum daily waste receipt. An adequate demonstration includes, but is mot L
“limited to; an explanation of the overall site design including oonstructlontlmeframes R
S “and fill sequences for the solid waste disposal facility; operational criteria such as I ES
- —--+—the-solid-waste ‘disposal- facility's-equipment -availability;-cover- -availability and - -
" manpower; and if applicable, the owner’s previous compliance history throughout

- (D) |

4_ﬁﬁ<é)'

F } contaminant source owner or operator must.

= (2) o Demonstrate compllance wnth all apptlcable law mcludmg the employment of o ) "'j .

- the life of the solid waste disposal facility and the dally logs for the perlod that the B B

~ solid waste dlsposal facmty was out of compllance

"In decldmg whetherto grant or deny a perrmt to mstall or plan approval the dlrector -

" maytake into consideration the social and economic impact of the air contaminants, -

water pollutants, or other adverse environmental nmpact that may be a consequence o
—-ofi |ssuance of the permlt to mstall or plan approval ST '

The dlrector may 1mpose such spec:al terms and condltlons as are appropnate or' '

necessary to ensure compliance with the appllcable laws and to ensure adequate e

 protection of environmental quality. Special terms ‘and conditions necessary to -~ .~
ensure compliance with requnrements mandated by the federal Clean Air Act or " R
regulatsons promulgated by the administrator thereunder, mcludlng syntheticminor . . .-

* emissions unit conditions that restrict the stationary source's potential to emitbelow

- major 'size cutoffs, 'shall befederally-enforceable and ‘designated as'suchinthe - '
perrnlt to inétall. The dlrector may impose terms and conditions necessary to ensure. S
compllance with any provisions of the' statutes or‘regulations of the state of Ohio .~ - .. -~
that are not' mandated by the federal Clean Air Act or regulattons adopted bythe - .-
- administrator thereunder, but such terms and condmons shall be enforceable as o

state law only, and shall be desngnated as such in the permlt to lnstall

An applicant whose air contammant source(s) meets the followung cntena may
o request in writing that the air contammant source(s) be placed.on permit fo install -

registratlon status. "In order to"be: consndered for reg:stratlon status the atrﬁ.},.'_i,;

-Submlt a oomplete perrnlt to lnstall appllcatton

best avatlable technology, :

" -:"-'".ff"_'Have maximum uncontrolled emissions as defined in paragraph (UU)of rule's TR
.+ 3745-31-01 of the Admlmstratlve Code of less: than five tons per each year. . -



L (5) ~Not be subject -to- the national .emission standards for hazardous alr

- 3745-31-05 Cnterra for decrsron by the director | _' Lo =:fi Page 3

pollutants oraU.sS. EPA promulgated standard for hazardous arr-potlutants

.' 'thhm srxty days of the recelpt of a comp!ete request the dlrector shall.notify the

, .. applicant whether the air contaminant source will be accepted for permlt to install
.- registration status. lnsta!latron or construction of the air, contaminant source may

'A'..;’---commence after sixty days if the. appllcant has not been notrﬁed or upon the.

. . lssuance of the regrstratlon status

fThe ;ssuance’of a permlt to mstall regrstratlon status does not reheve the apphca“t |

. ..-from compliance with any applicable air pollution control requrrement (includingthe
o requ:rement to apply for a permrt to operate) and is at the drscretlon of the drrector

(F) in

in determmmg whether the dlrector issues a srte approval for a portable source the |

o j'appllcant must demonstrate that the followrng crrtena have been met:

B (1)- 'The portable source owner or operator possesses an Ohio EPA permnt to

install, perm:t to operate or| regrstratlon status »

(2)'4 The portabte source is equupped wrth best avallable technology

) (3)' . 'The portable source owner has ldentrf' ed. the proposed srte to OhIO EPA.

- (4) . Ohio EPA has determmed that the portable source, at the proposed site wrll’ '

-_have an' acceptable environmental impact..

- ~(5) : .‘A pubhc notrce consrstent wrth Chapter 3745—47 of the Admlnrstratlve Code

s publlshed in the county where the proposed site is Iocated

- (6)  The owner of the proposed site has provrded the portab!e source owner with

approval or equivalent declaration that it is acceptable to the site owner to '
move the portable source to this proposed site. -

‘~(7) : -The portable source owner has prowded Ohio EPA with fi fteen days written -

- notice of the relocation.

: Any srte approvals issued by Ohio EPA shall be valrd for no Iongerthan three years
~ and are subject to renewat ’

The director may modify the site approval to add or delete certain portable 30urce_s
or add or delete certain terms and conditions as appropriate. : ’

Within one hundred eighty days after a cornp!eted application is filed, the director "
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¥ shall issue or propose to issue or deny a permlt to. mstall a permrt to |nsta|l":'5-"_""4.
= registration notice, or plan'approval, and such’action shall be m acoordance wuth:_.j, T
L Chapter 3745—47 of the Admlmstratlve Code : o . R

41-—{1) o The dlrecter may enter into an- agreement w;th a pelltlcal subdrvlsron that-:?‘.-‘i S
- . owns or operates a disposal system and that intends to extend its sewerage:

- - = system; which agreement authorizes a qualified official, position or employee

- of the political subdivision, as determined by the director, to review pemitto -
- lnstall appllcatrons and plans for the extensmn of the sewerage system

e

ey

*Under such agreement the quallﬁed ofﬁclal posmon or employee of the
- political subdivision may be authorized fo review permit to install applications

and plans for sewerage system extensions or replacements of gravity sewer

“#lines less than or equal to. eighteen inches in diameter and force mains and = |

:#: pump stations with maximum design flows of less than or equal to:2.0 MGD.
- At a minimum, said qualified person shall be a registered professnonal -
i englneer hcensed to practlce englneenng |n the state of Ohno ’ =

@

~In performing the revnew of the pen'mt to mstall apphcatron and plans as
B specified by the agreement, the qualified official or employee of the polltlcal. L
- subdivision shall at a minimum review the permit to install application and - .
plans for conformance with all criteria, pohcues procedures and rules of the, o

- f ,agency WhICh pertam to the project

@
-+~ authorized revnew Theseterms maylncludegeographlcal boundaneswhereji SR
";'?}'..‘reV|ew ‘may  occur, - criteria - for ' review, timeframes, - qualified official - ~ . -
- “‘responsible for- performlng review: and any other requlrements deemed. RS
‘ ,'_neoessary by the dlrector : . o o

Under such agreement the director shall outllne the various tenns of the |

-:Under such agreement the fees calculated in acoordance wrth dwrsron (C) T
' of section 3745.11 of the Revised Code and a copy of the actual permitto S
o install application shall be tmmedlately forwarded to the Ohio EPA upon =+ -
© - receipt by the polntlcal subdwnsron covered under an agreement under thls ST
rule. : Sk nora Ll e
a(6) Pursuant to an agreement under thls rule and upon submrssmn to theﬂf' R
.}-'-:'dlrectorof‘ : Ty R ST

= approve or dtsapprove the plans

A ecommendatron to the’ rector to grant or deny the Pennl'f)and.i-_j{j:~ Y
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o (b)‘ : .A oertlﬁcatron s:gned by the quallﬁed official that the permit to mstall
© . application and plans meet or fail to meet requirements of all criteria,
o pollcres procedures and rules utrlrzed by the agency for such revrew E

.(c)' For approvals or demals a prepared penmt to mstall or denlal '
' package in standard agency format, complete except for issuance
' and effectlve dates and the dlrector's sngnature L el

= '(d').' 'The rev:ewed pen'nlt to mstall appllcatlon and plans

: The " director. shall issue the appropnate actlon based upon the -
- recommendatlon of the certrt‘ catlon srgned by the quallﬁed ofﬁcral

(7 lf m the event thata pro;ect revrewed under such an agreement is appealed
- to.the environmental review appeals commission or an agency hearing
“examiner, the political subdivision responsrble for. revrew shall provrde
necessary technlcal support to the dlrector L e S

o (8) -The director may penodtcally audlt the review performed by the polltlcal
" . subdivision under any agreement and may terminate the agreement for poor
o . qualrty review, failure to follow ‘agency criteria, policies, procedures, and
%J - o rules or the loss of the qualrﬁed official, posihon or employee

(9 The term of any agreement under thrs rule may be fora penod of up to f' ive
- years. Atthat time, the director and the political subdivision may renew such
‘agreement .

(10) . These rules i in no way supersede any other rules or statute adopted under
' 'Chapter 6111. of the Revrsed Code. : .
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: Eﬁectlve i _Noveml;erso 2001

" 'Rule authorized by: R.C. 3704 03, 3734.02, 6111 03
. 119.032 review date: May 31, 2001, "‘May 31, 2006 .

' 10/8/93 /20/94 10/31/94, 4/12/96, 4127198 < -

':’~"Promulgated under' RC Chapter 19 "o S
-.Rule’amplifies: R.C. 3704.;3734., 6111 L
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| (2/16/2010) Mike Hopkins - Stop Issuance of Permits | ' Page 1|

From: Mike Hopkins

To: Avellana, Jennifer; Hall, Andrew; Lloyd, Alan; Lynne Martz; Mansour,...
Date: 2/2/2010 12:24 PM

Subject: Stop Issuance of Permits

Attachments: Fwd: Sierra Club v. Korleski Citizen Suit - Order GRANTING Plaintiffs'Motio
n for Reconsideration and enjoining 10 ton BAT exemption; Mike Hopkins.vcf

ccC: Ahern, Mike; Bergman, Drew; Hodanbosi, Bob; Zima, Bryan
Hello folks:

The attached decision from a federal judge says that we must follow the SIP for <
10 ton/yr BAT instead of our current state rules. This is a big issue and we need
to follow this decision immediately. As such, we are asking all Central Office staff not
to sign off on any of the following permit types until further notice:

Proposed Title V permits

Final Title V permits

Final PTIs

Final PTIOs

Final Chapter 31 mods

Any GPs that have <10 ton/yr BAT exemptions

It is ok to issue the following permit types:

Draft Title V permits

Draft PTIs

Draft PTIOs

Draft Chapter 31 mods

Renewal PTIO permits (if they don't have <10 ton/yr exemptions).

We will be reviewing this decision this week and hope to have more decisions/guidance
out next week as to what we do moving forward.

If you think we should be able to sign off on any permit, please let me know first so we
can decide if it should go forward.

Thanks.
Mike

Michael E. Hopkins, P.E.

Assistant Chief, Permitting

Ohio EPA, Division of Air Pollution Control
50 West Town Street, Suite 700

P.O. Box 1049

Columbus, Ohio 43216-1049



