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." IN THE COURT OF COMMON PLEAS

; HAMILTON COUNTYt OHIO

: STATE OF OHIO, ex reL : CASE NO. A 03000%

BET'IY D. MONTGOMERY :

ATTORNEY GENERAL OF omo : JUDGE NADEL
.

.

Plaintifft .
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"".
Defendant. : '

~nN~F.NT nRDF.R AND FIN A I. .nJDGMF.NT EmRV

Plaintiff, State or Ohio, ex ref. Betty D. Montgomery, Attorney General of Ohio

("Plaintif'f"), having filed the Complaint in this action against Defendant to enforoe Ohio's

hazardous waste laws found in RC. Chapter 3734 and rules adopted thereunder and Ohio's water

pollution laws found in R.C.Chapter 6111 and the rules adopted thereunder, and Plaintiff and

Defendant having consented to the enay of this Order;

NOW THEREFORE, without triat or admission of any issue of law. fact or liability, and

upon the consent of the parties hereto, it is hereby ORDEREDt ADJUDGED and DECREED

as follows:

I. nF.FrNITr()N~ ,\ """II' '

, :, »54671327 ,

As used in this Consent Order: A. "Consent Order" or "Order" means this Consent Order and Final Judgment

Enay.

B, "Contractor" means the individual(s) or company or companies retained by or on

.
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...; \ behalf of Defendants to undertake and Complete 'the work required by this Consent Order.

,

; C. "Defendant" means Cincinnati Auto Recyclers.

D. "Director" means Ohio's Director of Environmental Protection.

E. "Effective Date" means the date the Hamilton County Court of Common Pleas

:' enters this Consent Order.

F. "Facility" refers to 625 Shepherd Drive, Cincinnati, Ohio, where the alleged

: treatment, storage, disposal, or other placement of hazardous wastes was conducted by

i Defendant. and/or where unpermitted discharge of industrial waste or other waste is alleged to

! have occUlTed. 4
.
I II. ~IIJR'~rnrT'nN ANn VF.NJrF.
i

1. ,This Court has jurisdiction over the subject matter of this action. pursuant to R.C. .-
Chapters 3734 and 6111 the rules adopted thereunder. This Court has jurisdiction over the .

parties. Venue is proper in this Court. The Complaint states a claim upon which relief can be

.granted.

III. EEBS!)N~ RmTND

~. The provisions of this Consent Order shall apply to and be binding upon Plaintiff

! and Defendant. their agents, officers, employees. assigns, successors in interest and any person
I

acting in concert, privity or participation with tltem who receives actual notice of this Consent

Order whether by personal service or otherwise. Defendant is ordered and enjoined to provide a

copy of this Consent Order to each contractor and consultant it employs to perform work

itemized herein. Defendant shall require each general ~ntractor to provide a copy of this

Consent Order to each of its subcontractors for such work.
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IV. SATISFACTION OF LA Wsurr AND RESERVATION OF RIGHTS~- 3. Plaintiff alleged in its Complaint that Defendant had operated the Facility in such

: ways as to violate various haZardous waste management laws and rules and certain water

~ pollution control laws and rules of the State of Ohio.

; 4. Except as othelWise provideQ in this Consent Order, compliance with the tenns of i

this Consent Order shall constitute full satisfaction of any civil liability of Defendant to Plaintiff

for all claims alleged in the Complaint.

, S. Nothing in this Consent Order, including the imposition of stipulated penalties,

shall1imit the authority of the State of Ohio to: .

,; a. Seek relief fot claims or conditions not alleged in the Complaint;

; b. Seek relief for claims or conditions alleged in the Complaint that occur

! after the effective date of this Consent Order; .,..,

~ c. Enforce this Consent Order through a contempt action or otherwise for
: violations of this Consent Order;

~ d. Bring any action against Defendant or against any other person, under the
; Comprehensive Environmental Response, Compensation and Liability Act

("CERCLA "), as amended, 42 U.S.C. 9601, et seq., and/or R.C. 3734.20
through 3734.27 to: (1) recover natural resource damages, and/or (2) order
the perfonnance of, and/or recover costs for any_removal or remedial
activities not conducted pursuant to the temls of this Consent Order;

e. Bring any action against Defendant or against any other person, under R.C.
6111.03,6111.04,3734.13 or 3734.20 and/or other applicable corrective
action authority to order the perfonnance of any investigative, assessment,
remedial or corrective activities not conducted pursuant to the tetmS of this
Consent Order; and

f. Take any action authorized by law against any person, including
Defendant, to eliminate or mitigate conditions at the Facility that
may present an imminent threat to the public health or safetY, or
the environment.

.." V. INJUNCfIVE RELIEF EN'TERED
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: 6. Defendant is ordered and enjoined to comply with all applicable provisions of the

; Ohio hazardous waste laws and roles as set forth in R.C. Chapter 3734 and Ohio Adm. Code

Chapter 3745-34 at the Facility.

7. Defendant is ordered and enjoined to comply with all applicable provisions of the

Ohio water pollution control laws as set forth in RC. Chapter 6111 at the Facility.

l~rsonnel Trainin2: Proeram Plan Reauirements

8. Defendant is ordered and enjoined to conduct and ~rd personnel training, as
I

required by Ohio Adm. Code 3745-54-16 and/or Ohio Adm. Code 3745-65-16.

9. Defendant is ordered and enjoined. within thirty (30) days of the entry of this

Order, to develop and submit a Personnel Training Program Plan ("PTPP") for all employees

.who handle or manage hazardous waste. The plan shall include annual refresher training and

provide training for new employees or employees newly assigned to handle or manage hazardous

waste within six months of their hire date or assignment to a hazardous waste management

position.
.

10. Following review of the PTPP referenced in the previous paragraph, if Ohio EP A

detennines that the PTPP is deficient and gives the Defendant written notice of the deficiencies

of the PTPP, Defendant is ordered and enjoined to submit to Ohio EP A a revised PTPP or a new

plan for approval tbat corrects the deficiencies noted by Ohio EP A within sixty (60) days of

receipt of the notice of deficienc:ies. If the Director modifies the revised or new plan, the

modified plan becomes the approved plan.

11. Upon approval of the PTPP by Ohio EPA, the Defendant shall implement the
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: approved PTPP within thirty (30) days of receipt of approval from Ohio EP A
!
,= 12. Annually, for a period of three (3) years, on the first day of August, Defendant
;

shall submit to Ohio EPA documentation demonstrating that the annual (each calendar year) up-

dates of the PTPP have been conducted for all employees managing hazardous waste at the

, facility.

! Sam lin and Remediation of the Hazardous Waste at the Dis osal Site

13. Defendant is ordered and enjoined from disposing or treatment of any hazardous

waste except in accordance with RC. 3734.02(E) or RC. 3734.02(F).

14. Defendant is ordered and enjoined to perfonn a detennination as required by Ohio

Adm. Code 3745-52-11 for all wastes generated by Defendant including wastes that re,sult from
1

., any work required by this Order.

."

15. Defendant is ordered and enjoined to maintain and operate the facility tominimi ze

the risk of fire, explosion, and unplanned release, as stated in Ohio Adm. Code 3745-54-31

and/or Ohio Adm. Code 3745-65-31.

16. Defendant is hereby ordered and enjoined to detemtine the scope of hazardous
i

'i~;:,~ waste contamination at the locations at the Facility where Defendant disposed of hazardous waste
~~.,";,~
!~:; " ,

,~~j;; on March 4 1997.;1n~:; .
\ ;

f,r:,t" 17. Within one hundred eight (180) days after entry of this Order, Defendant shall

conduct a preliminary investigation with the assistance of Ohio BPA to detennine the location of

a hazardous waste management unit at or adjacent to the tributary of Mill Creek in the area of the

facility where the hazardous waste disposal OCCUlTed. This study can coincide with any other

i study being undertaken simultaneously at the Facility. EN T ERE D
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IS. Within thiliy(30) days after the date of the prelirninaryinvestigation, Defendant

: shall prepare and submit to Ohio EP A, for review and approv~ either:

i

~ A. If a location of the hazardous waste management unit cannot be detcnnined.

: Defendant shall submit, to Ohio EPA for review and approval, documentation,

which justifies that soil ~ampling and remediation activities are not necessary

i

at the Facility.

: B. If a hazardous waste management unit is located and defined, or the Director

i disapproves the documentation submitted in lS.A. Defendant shall submit a

~ Sampling and Analysis Plan (""SAP") for the hazardous waste unit where

.hazardous waste was disposed. The SAP shall describe:

i. .The methods to be used to detennine the nature and extent of
, .'

: contamination attributable to the disposal of hazardous waste that

,
occurred on March 4, 1997, associated with the identified

i: hazardous waste unit(s);

: ii. The method to be used to detennine the cleanup stand~
I

including background sampling and analysis, or the use of

EN T ERE D established standards, including Ohio EP A Division of

"'~"{ 19 -z.QU3 Hazardous Waste Management's generic cleanup standards, or

IMAGE any other agreed to gasoline cleanup standard, and;

i. Shall contain a schedule for the implementation of sampling and

analysis of these areas;

19. Following review of the SAP referenced in the previous paragrap~ if Ohio EPA

6
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; detennines that the SAP is deficient and provides Defendant with written notice

~ of the deficiencies in the SAP. Defendant shall revise the SAP to address the

.stated deficiencies within thirty (30) days of receipt of the notice of deficiencies.

The Director may approve the SAP with modifications. If the Director modifies

~ the revised plan, the modified plan shall become the approved plan.
0

~ 20. Within thirty (30) days of receipt of approval from Ohio EP A of the SAP.

1 Defendant shall implement the approved SAP in accordance with the specifications and the

; approved schedule contained in the approved SAP.

; 21. Within thirty (30) days of Defendant's receipt ofanalytiaal results. Defendant

shall submit to Ohio EP A a Sampling and Analysis Report (""SARt.) describing the type and

extent of contamination found in the locations where hazardous waste was disposed of at the
, 0'..

: Facility. If the SAR indicates hazardous waste contamination in the areas where hazardous waste

; was disposed above the cleanup standards indicated in the SAP. the SAR shall also include a

! Remediation Plan.

.22. The Remediation Plan, referenced in the previous paragraph, shall meet closure

perfoIn1ance standards set forth in Ohio Adm. Code 3745-66-1 1 (A) and (B) and comply with

Ohio Adm. Code 3745-66.14. If the evaluation of data within the SAR confinns that no

; hazardous waste contamination exists above the cleanup standards at the Facility, the SAR shall

;
i provide conclusions with supporting justification that no remediation is needed.
,
: \ 23. The SAR and Remediation Plan are both subject to Ohio EP A approval. If Ohio

EP A does not concur with Defendant's evaluation of data within the SAR and/or does not

: approve the emediation Plan submitted by Defendant and provides Defendant with a written
...
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statement of the deficiencies in the 8AR and/or the Remediation Plan, Defendant is ord~ and

: enjoined to revise the Remediation plan and/or the 8AR within thirty (30) days after receipt of

i the notice of the deficiencies. The Director may approve the Ren1ediation Plan and 8AR with

modifications, If the Director modifies the revised plan, the modified plan shall become the

, approved plan.

24. Upon approval ftom Ohio EP A of the Ren1ediation Plan, Defendant shall

1 implement the approved Remediation Plan in accordance with the requirements of Ohio Adm.

; Code 3745-66~II(A) and (B) and 3745-66-14, and in accordance with the specifications and the

, approved schedule contained in the approved Remediation Plan. .

25. Within thirty (30) days of completion of the work described in the approved

.Remediation Plan required by this Order, Defendant shall submit to Ohio EPA, for review and
, _.,

approval, a certification that the sampling analysis and remediation work has been conducted in

.
; accordance with the specifications in the approved Remediation Plan. The certification shall be

i signed by Defendant or a responsible official of Defendant in accordance with Ohio Adm. Code

3745-50-42.

NPDES Storm Water ReQuirements

26. Defendant is ordered and enjoined. within thirty (30) days of the entry of this

Order, to apply for and obtain, from Ohio EPA. a National Pollutant Discharge Elimination

System ("NPDES") General Permit to Discharge Storm water Associated with Industrial

Activity. I

27. Upon approval and issuance of the NPDES General Pennit to Discharge

Storn1water Associated with Industrial Activity by Ohio EP At Defendant is ordered and enjoined
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; to comply with all roles and requirements in the Pemit.

28. Defendant is hereby ordered and enjoined. within thirty (30) days of the enay of

this order, to submit a Stonn Water Pollution Prevention Plan (""SWPPP") that identifies

potential pollutant sources and indicates how they will be managed to prevent pollution to waters

of the State.

29. Upon review oftheSWPPP referenced in the previous paragraph, if Ohio EPA

detCmlines the SWPPP is deficierlt and gives Defendant written notice of the deficiencies,

j Defendant is ordered and enjoined to submit to Ohio EP Aa revised SWPPP that corrects the
I

; deficiencies within thirty (30) days of receipt of the notice of deficiencies. If Ohio EP A modifies

the revised plan, the modified plan becomes the approved plan.

30. Within thirty (30) days of approval of the SWPPP by the Director, the Defendant

.""shall implement the SWPPP and adhere to the SWPPP for the life of the pennit.

VII. SUBMmAL OF DOCUMENT~

~ 31. All documents required to be submitted to Ohio EP A pursuant to this Consent

Order shall be submitted as relevant, to the folloWing addresses, or to such addresses as Ohio

EPA may hereafter designate in writing: .

Ohio Environmental Protection Agency
Division of Hazardous Waste Management ENT ' 122 South Front Street E.IlE D

.! Columbus, Ohio 4321~ .M
i ~ Attn: Manager, Compliance Assurance Section ~Y 1 '2003

":,;!;;;
~;: Ohio Environmental Protection Agency

!. .S.outhwest District Office
: 40 I E. Fifth Street
~ 9

.
.'

-.
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Dayton, Ohio 45402-2911
Attn: DHWM Group Leader

; Ohio Environmental Protection Agency

Division of Surface Water
i 122 South Front Street
~ Columbus, Ohio 43215
; Attn: Enforcement Coordinator, Water Resource Management Section

:
; VII. REIMBURSEMENT

~ 32. No later than thirty (30) calendar days after entry of this Consent Decree,

; Defendant shall pay to the State of Ohio two thousand dollars ($2,000.00) for the costs associated

with the investigation of this incident by Ohio EPA's Division of Emergency Response at this

site.

, 33. The pa)'tnent made pursuant to Paragraph 32 above shall be made in the form of a

.'

; certified or cashier's check payable to .'Treasurer, State of Ohio" and sent to the Fiscal Officer, -.'
,

: Ohio EPA, P.O. Box 1049, Columbus, Ohio 43216-1049, A~: Edith Long, or her successor.

; A copy of the transmittal letter and copy of the check shall also be submitted to: the Fiscal

, Officer, DERR. Ohio EPA, P.O. Box 1049, Columbus, Ohio 43216-1049~ AnN: Patricia

; Campbell or her successor, and the Assistant Attorney General representing the State in this case.

: VlII~ ~IVIL PENALTY

: 34. Defendant is ordered and enjoined to pay to the State of Ohio a civil penalty in the

, amount of Twenty- Two .Thousand dollars ($22,000.00). Six Thousand dollars ($6,000.00) of

i this amount will be satisfied by a supplemental environmental project, as described in paragraph

~ 36. One Thousand Dollars ($I~OOO.OO) of this amount is satisfied by the completion of the

supplemental project described in paragraph 37. The remaining Fifteen Thousand dollars .

i .($ 15,000.00) of the civil penalty shall be paid in accordance with the pa)'tnent schedule described

~ 10 ENTERED
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.in paragraph 35, below, by delivering to Plaintiff. c/o lena Suhadolnik, or her successor at the

: Office of the Attorney General of Ohio, Environmental Enforcement Section, 30 East Broad

: Street, 25th Floor, Columbus, Ohio 43215-3428, a cashier's checks or certified checks, pa~ble

to the orderof&'Treasurer, State of Ohio", Twelve Thousand Five Hundred Dollars ($12,500.00)

: shall be deposited into the hazardous waste clean-up fund created by R.C. 3734.28. Two

Thousand Five Hundred Dollars ($2,500.00) shall be deposited into the water pollution control

administration fund and the environmental education fund specified by R.C, 61 1 1.09{B).

: 35. Defendant is ordered and enjoined to pay to the State of Ohio a civil penalty in the.
: amount of Fifteen Thousand Dollars ($15,000.00) in accordance with the following schedule:
..
I

j a. Three Thousand Dollars ($3.000.00) on the effective date of this order.

i b. Three Thousand Dollars ($3,000.00) paid ninety (90) days after the
: _.-

.effective date of this order;

.. c. .Three Thousand Dollars ($3,000.00) paid one hundred eighty (180) days
,

after the effective date of this order;

d. Three Thousand Dollars ($3,000.00) paid two hundred seventy (270) days

i after the effective date of this order; and

e. Three Thousand Dollars ($3.000.00) paid three hundred sixty (360) days,

~ after the effective date of this order.

~ 36. Defendant has agreed to implement or has implemented a supplemental

..environmenta1 project ("SEP") consisting of the installation of a concrete pad and the necessary

ancillary equipment to be used for the purpose of removing and capturing automobile gasoline

: and other automobile fluids prior to processing the automobiles for scrap metal. The Defendants

ENTERED
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will be awarded a SEP allowance of six thousand ($6,000) dollars for this for this project. This

SEP shall be implemented either at the current facility or at a new location if the facility is

.
relocated within a period of two years &om the effective date of this action. Within thirty (30)

~ days of completion of the concrete p~ Defendants shall submit to Ohio EP A documentation and.
~ receipts den1onstrating that the pad has been installed. In the event that Defendant fails to

! implement the above SEP project within a period of 2 years of the entry date of this action,

Defendant shall pay the civil pena1~ equal to the SEP allowance amount to the address described

.in paragraph 34.

37. Defendant has implemented a SEP consisting of removal of the abandoned semi-I .

trailer located at 601 E. Third Street, Dayton, Ohio. The Defendant is awarded a SEP allowance
,

of one thousand ($1,000) dollars for this project. Within thirty (30) days of completion of
.o'

j removal of the trailer Defendant shall submit to Ohio EP A documentation that demonstrates that
,.
i the trailer has been properly removed. In the event that Defendant fails to implement the above

~ SEP project within a period of ninety (90) days of the effective date of this action, Defendant
I

; shall pay the civil penalty equal to the SEP allowance amoUnt to the address described in

; paragraph 34.

; Ix. STIPULATED PENALTIES.

.
38. If Defendant fails to meet any of the deadlines contained in this Consent Order,

i Defendant is immediately and automatically liable for and ordered and enjoined to pay to

Plaintiff a stipulated penalty as follows:

a. Defendants shall pay five hundred dollars ($500.00) per day for

12 ENTERED
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,
: each day any requirement of this Consent Order is violated up to
.
; thirty (30) days;

:' b. Defendant shall p~y seven hUndred fifty dollars ($750.00) per day,

: each day that Defendant is in violation of any requirement of this

i consent order for thirty--one (31) to sixty (60) days;

c. :Defendant shall pay one thousand dollars ($1,000.00) per day, each

day that Defendant is in violation of any requirement of this

: .consent order over sixty (60) days.

,: .39. Defendant is ordered and enjoined to pay any required stipulated penalty by

i delivering to Plaintiff, c/o Jena Suhadolnik. or her successor at the Office of the Attorney!

; General of Ohio, Environmental Enforcement Section, 30 East Broad Street, 25th Floor,
.'

j Columbus, Ohio, 43215-3428, a certified check in the amount of the stipulated'penalty, payable

! to the order of "Treasurer, State of Ohio." This penalty shall be deposited into the hazardous

waste cleari-up fund created by R.C. 3734.28 and the water pollution control administration fund

.createdby6111.09{B).

: 40. The payment of stipulated penalties by Defendant and the acceptance of such

i stipulated penalties by Plaintiff pursuant to this Order shall not be construed to limit Plaintiff's
.

authority to seek additional relief pursuant to R.C. Chapter 3734 including civil penalties under,
! ~.C. 3734.13, or to otherwise seek judicial enforcement of this Consent Order, for the same

;

! violation for which a stipulated penalty was paid or for other violations:

X. COMPLIANCE WITH APPLICABLE LAWS. PERMITS AND APPROVALS

41. All activities undertaken by Defendant pursuant to this Consent Order shall be

; 13 ENTERED
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i undertaken in accordance with all applicable federal. state or local laws, regulations and rules,

ordinances. and pelmits. Defendant is ordered and enjoined to obtain any and all federal, state. or
i
I

: local pennits or approvals necessary to comply with this Consent Order and shall submit timely

.
! applications and requests for such permits and approvals. Where such laws appear to conflict widt

! the other requirements of this Consent Order, Defendant is ordered and enjoinoo to immediately

notify Ohio EP A of the potential conflict Defendant is ordered and enjoined to include in all

~ contracts or subcontracts entered into for work required, provisions stating that such contIactors or

.subcontractors, including their agents and employees. shall perform all activities required by such

: contracts or subcontracts in compliance with all applicable laws and rules. This Consent Order is

: not a pennit issued pursuant to any federal, state, or local law or nile.

; 42. Any acceptance by the State of' Ohio of'any payment, document or other work due.
: .'

under this Consent Order hereunder subsequent to the time that the obligation is due under this
,
i Consent Order shall not relieve Defendant from timely perfonnance of any other obligation created
!
,
: by the Consent Order.

; XI. RETENTIONQF JURISDIcrlON

i 43. This Court shall retain jurisdiction of this action for the pwpose of enforcing this
,
; Consent Order.

: XIL COURT COSTS

; 44. Defendant is hereby ordered to pay the court costs of this action.

: XIII. ENTRY OF CONSENT ORDER AND FINAL JUDGMENT BY CLERK
: ~~--

i

45. The parties agree and acknowledge that this Consent Order is being made available

for public comment and final approval by the Plaintiff and Defendant. and the Court's enny of this

14 ENTERED
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~ Consent Order is subject to the requirement of 40 C.F.R 123.27(d)(1)(iii), which provides for

.notice of the joumaIization of this Consent Order, opportunity for public comment, and the

consideration of any public comment. Plaiptiff and Defendant reserve the right to withdraw

; consent to this Consent Order based on comments received during the public comment period.

46. Upon the signing of this Consent Order by the Court, the clerk is directed to enter it

upon the journal. Within three (3) days of entering d1e judgment upon the journal, the clerk is

; directed to serve upon all parti~ notice of the j~dgment and its date of entry upon the journal in the
..
; manner prescribed by Rule 5(B) of the Ohio Rules of Civil Procedure and note the service in the

; appearance docket. -.

; XIV. AUTHORITY TO ENTER INTO THE CONSENT ORDER
; , \

i 47. Each signatory hereof represents and Waffants that he/she has been duly
, .'

i authorized to sign this document and so binds his/her epJitY tQ..a~~~Con -0 f.
, E'
: IT IS SO ORDERED: COC.IIrOF~~ '. : .AS

-~

HON. ": : ~BL: ..

,

.ENTERED
: MAY 1 9 2003 .
."-_. ..

.WAGE: Approved:

: Betty D. Montgomery Cincinnati Auto Recyclers

[ Attorney General

i
; By: By:,; JJ1 ~ L,,~ /'"'I I f; ~~ ~-e.£;

: -G~~ ~ih~~1~;(OO70S32) ;J{~ ~:'o«~~..1

; Lori A. Massey (0047226) President
Assistant Attorneys General Cincinnati Auto Recyclers
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..Environmental Enforcement Section 6'l5Shepherd Drive
~ 30 East Broad Street, 25th Floor Cincinnati, Ohio 45215
; Columbus, Ohio 43215-3428i: 

Telephone: (614) 466-2766i i Facsimile: (614) 644-1926

1
;

; Attorneys for Plaintiff
1 State of Ohio

I

I

i

: By:

-~~~~~~Q~~~
: Murdock, Goldenberg, Schneider & Grob, LP .A.
! Suite 400

: 700 Walnut Street
; Cincimiatit Ohio 45202-2015 ...,

I .,: AttorneyforCincinnati Auto Recyclers

1..
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