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This matler was tricd to the Court on Augusl 26-29 and Seplember 2, 2008, with a
further evidentiury heating on Deecmber 3, 2008, Defendants stpulated lactiral matters
pertaining to their Habilily lor Drvinking Waler violations during the trial. The issue ol civil
penalties lor the violations was reserved for further heaving, They enteved into an agrecment
al the samc time resolving Plaintif"s demand for injunctive relict as to the Dirinking Water.
The issues concerning Water Pollution violations were fully ired on the merits, including
Plaintiff’s request [or injunciive relel and civil penaltics.

Tudgment will be entered for Plaintill as (o Defendants’ liability for both Drinking
Whaler and Water Pollution viclations, Tnjunctions will be issucd requiring Defendants (o
comeet to the adjacent public watcr and sewer syslems. A civil penalty for the Water

Pollulion violations will be assessed n the amount of $300,000, subject w pattial abatcment




if a timely conmection to the public sewer system is made and other ol the Court’s arders ave
followed. ‘Lrial of the issue ol civil penaltics for the Thrinking Waler viclations and
enforcement of the Consent Decree in the carlior matter will be conducted om January 8,
2009, as previously scheduled.
I, PROCEDURAL STATUS

There have been two lawsuits in ilis Cowrl involving these partics. Sfafe of Ohio v,
Joel A. Helns dib/e/ Conntryviewe Apartments et al,, Case No, CV 2000-07-3 102, concerned
alleged Water Pollution violalions and was resolved by a Consent Tecree entered on Apeil
12, 2002, The partics dispute whether or nol Defeadants have complied with the Conscnt
Decree and evidence on that issue was offered in the present lawsuit, for fuller consideration
at the hearing on January 8, 2009,

This lawsuit was filed on July 17, 2007, alleging both Drinking Water violalions and
Water Pollution violations nol resolved by the Consent BPecree. Pluntiff sought a
determinalion of liability an all issues, civil penalties anct inpunctions requiring Detendants (0
comect to public drinking watcr and scwer systems.  Factual mailers conccrning Drinking
Watcr violations were stipulated by Bofendants during the present tial, along with their
agreement 1o tic into the public drinking water system within 90 days, although they
apparently now seek rclicf from the agreement,  The issuc of civil penalties Tor Drinking
Watcr violations was reserved lor a resumption of the trial on Junuary 8, 2009 All other
issues were ied and submitted on the merits.

Plaintiff filed a Molion lor Preliminary Injunction on November 12, 2008, secking to
require Delendants to comply with their agreement 1o connect to the public drinking water

system and to preclude conncetion of the North well to (he drinking water distnbution




systemn. An evidentiary hearing was held on the motion on December 3, 2008, at which time
the Court gave nolice pursuant to Civ. R, 65(B)(2) (hat the hearing on the merils would be
advanced and consolidated with the hearing on the motion.

11, FINDINGS OF VACT

Delendants are  collectively he owners of CountryView South  Aparlments
(“CVSA™), an apariment complex located at 5601 Massillon Road m the City of Green,
Summii Connty, Ohio. Defendanis have owned and operated CVSA since 1988, including
it drinking water and scwage treatment {acililies. ‘Lhere are 34 individual units in the
complex, which is a two-story building having a U-shaped configaration, with a (vewall
between bwo scetions of the building, The population living in the complex has cxceeded 25
pcaple at all relevint limes and has averaged 42 people.

A, DBRINKING WATER

Prinking water has been provided by the Defendants 1o the CVEA residents (rom one
or another of two wells on the property, whal are called the North and Soutly wells. While
ihe previous cvidence was inconsisient, the testimony received on Deeember 3 clarified that
the North well has only been used to supply water for the fire sprinklers and other non-
comsumption purposes in CVSA.

The drinking water is directed from the operating well thvough a single pipe o be
treated. It then (Jows through separate pipes o cach apartment wnit.  An cxternal public
drinking watcr system was available to CVSA as of the time of trial and remains available.
Plainti{¥s sliputated cvidence established 23,797 days of violations of State Taw pertaining (o

Salc Drinking Water, as detailed in the Complaint,




The nature of (he violations went far beyond mere technical issues. The drinking
water provided to the residents of CVSA was contaminaled on occasions between 2004 and
3006, This was particularly true during a period of over lwo years Jrom Angust 2004
through Seplember 2006, when acute tofal coliform bacteria conlamination was somctines
reported far outside permitted paramecters, This was the result of an unpertiitted, unreperted
discontinuation of the chlorination system, in and of itself the source of several violalions,

The cvidence [urther showed no record of testing by Defendants for wvarious
contaminants at times in the years 199920067 Delondants also did not always retest as
frequently as required when tolal coliform bacteria contamination was found.” Delendants
moreover (ailed to give required notices to the residents, both as o the periodic coudition of
the water, the [ailure to test and when the contamination occunred. Somc of the notices
Defendants did issue were polemical allacks on FP'A rather than ohjective bulletins.” Certain

required moniloring, sampling and other plans and reporls have not hecn submitted (o date,

' June 7 and 30, Seplembcer and December, 2000, Scpterber 30, 2003, Mlarch 30 and Augusi
31, 2004; May 31, June 30 and July 31, 2008,

? t.ead and Copper, June-September 1298-2002 and 2004, 2006 and 2007; Nitrates, 20001 -
2003 and 20035; Inorganic Chemicals, July-Becember 2001, Vs, July-Becember 2001
and 2004; 8OCs, April-June 2001 and 2004; TTHM and IIAAS, July-Seplember 2004
and 2005: Radionuctide Contaminants, July-December 2001, Tanuary-December 2004
and January-Scptember 2005,

¥ September 30, 2003; March 30 and August 31, 2004, May 31 and July, 2006.

 Consumer Conlidence Repos for 2004, 2005-6 and 2007, Defendanis® Lixhibits E-7, 8 and
9, werc not offered into cvidence after the Stale truneated iis Drinking Walcr case pursuait (o
the agreement to Ge-in to the public water systom. Testimony concermning the documents was
received, however, in the cowse of which the Court reviewed them. Presumably the
documents (hemselves will become part of the record at the January 8, 2009, penalty phase
hearing.




or nol at the reguired frequency.” The residents of CVSA were placed at substanlial risk by
Plefendants’ conducl

Al the December 3, 2008 hearing, the cvidence demonstrated ihal Defendanis have
faited to take any steps to conneet to the public drinking water systom. They claimed a beliel
thai they were not required to da so until 90 days fiom the cutry of a judgment by the Court.
The agreement was recited into the record on August 28, 2008, 1t contains no suggestion ol
any delayed igger date for the 50 days to begin o ran. The agreemoent was relerved lo by
Delendant’s counsel al one peint as a “consent decree,” but the parties did not disagree with
the Courl’s stated undevstanding on the record that no entry would be needed to carry Lhe
agreement inlo effcet, The partics were invited to submit an entry if they believed one to be
necessary, but tial was never done,

Tiefendants” stated inlentions at the Deecmber 3 hearing were ambiguons. There was
no elear commilment given to connect to the public system, notwithstanding the previous
agreement 1o do so. Comection was expressed only as a possibility, if Delendants so chose.
Evidence was presented that Defondants have vecently sought a variance kom LEPA
concerning moniloring requirements, implying an intention to continue Lo usc the well walter,

There was also undisputed evidence that Defendants stated an intention on November
12, 2008, 1o conncet the North well to the water distribution system, to serve |7 units of the
CVSA complex, and a further injention fo reduce the population under 25 persoms. Lhe

purpose would have been o deop below the LEPA regulatory threshold, as Defendants

¥ l'otal Coliform Dacteria, Nuvember 1999, February 2000 and March 2001; Consumer
Confidence Report for 2005; Sample Siting Written Contingency Plans, October 1998-
present; 1'ITIM and HAAS Sample Monitoring Plan, January 2004-pvesent; Disinfectant
Residual Monitoring Plan, January 2002-present; Drinking Water Monthly Operation
Reports, October 2006-March 2007,




interpret the (hreshold. (The conmection was not made as of the time of the hearing and
Defendants commilled not to do so pending the issuance ol this Judgment.)

Defendants further argued that the Court lacks jurisdiction over the Drinking Water
issues hecause of an insuiTicient number of “service cotmections™ and becausc there was sid
to be an ahsence of prool that the Dircetor of Ohio LEPA had auihorized the lawswi
Evidence of (he authorization lelter was prescuted ai the hearing, with agrecmont that the
docament itself would be transimitted alter the hearing and placed into the record as an
additional exhbit. That was dome.

Defendants ollercd no evidence thal conncetion to the public system would not be
feasible. Indeed, Jocl ITelms characterized it as a “good systamn,” aithough he said, without
claboration, thal he considered it “precarions” in its abilily to maintain qualily in the long
rum. There was uncontroverted cvidence that (he connection could be completed at this time
ol year within 90 days, without the need for any EPA permits,

B. WATER POLLUTION

Sewage freatment for the CVSA complex has been provided by Defendunts on-site
using a “package plant,” pursuant o a Permit to Insiall issued by Ohio ET'A on February 12,
1974. A condition of the Permit was that, *The treatment plant shall be abandoned and the
sanitary scwers connected v the public sanilary scwer system whenever such syslem
becomes available.” This condition is currently also contained in OAC 3745-33-08(C), with
the additional provision that the public syslem must also be “accessible.™

Tess than tweniy-iive thousand gallons per day of sewage has been (realed at the

CVSA facility. The cvidence showed that the package plant has operated at most at 5% of a




16,000 gallon per day capacity. TUis sccordingly a “scmi-public dispusal syslem™ within the
meamng of (AC 3745-33-01{KK).

Since the Summer of 2007, a new scwer line leading 1o a publicly-owncd reatment
plant has been in place along Massilton Ruad adjacent to the CVSA property. The evidence
showed that there arc no physical or other impediments 1o Delendants’ tying in o the line
and that the comnectiom can be made at any time. The sewer Hne is 150 feel rom the nearcst
part of the CVSA building ((he southwest corner) and is as much as 430 feet from the point atl
ihe rear of the building where the elMuent now exils.

The evidenee was undisputed that Defendants have never had a permit to discharge to
the wetlands on (he CVSA properly. | was further undisputed that the sewage treatmoent
systent has at all relevant times discharged elfluent thal has not been Jully treated inte the
wetlands, Tndeed, the Delendants {recly admit that they have discharged partially frealed
scwage there intentionally, with the asserted benign purpose Lo creale wetlands where there
had been nome and then to nurture them by providing the lalter sfages ol eatment fo the
sewage in (hat manner. They have installed pipes, deposited fill, dredged and construeted
berms for that purpose, all withoul permiis o do so. ‘LThe record of Defendants’ conduel
conceming the wetlands was not controverted.

As one defense, 14 was conlended that the wetlands have never been “walers ol the
state” subject lo regulation. The Court finds, however, that the Stale provided convincing
cvidence that the wetlands al issue arc “watcrs of the state™ that have existed coniinually
[rom at beast as carly as 1938 and that the Delendants’ aclivitics have affeeted the wetlands

detrimentally, The expert testimony of Mick Micacchion, with the exhibits he used, was




fully persuasive concerning the history and status of the wetlands and the impacl of
Delendants’ activitics on them.

The testimony of Cynthia Paschke® that ihe wellands were constructed in recent years
depended largely upon the credibility of Joel Iehns® testimony abowd the history of the area,
speeifically that the wellands had not cxisted before a pipe was cut. The basis for lier
lestimony otherwisc did not reflect the more complele lieldwork and historical analysis thal
Mr, Micacchion perlimmed. The Courl found Mr. Micacchion’s opinion that the wetlands arc
both natural and very old to be clearly more eredible.”

Joel Helms and Carric Paulus lack any expertise in the evalualion of wetlands,
especially as (o their historical development.  The Court moreover found Mr. Helms’
testimony not to be credible, as o this snd other matters. That was true of his testimony on
ity {ace, espeeially as revealed on cross-examination. His leslimeny must also be evaluated
in the context of his obvious personal and ideological hostility to the State and the very large
{inancial stake he and the other Defendants have in the outcome of he littgation,

In saying ihis, the Court must also acknowledge its personal respect lor Mr. Helms,
whose high intelligence is evident, along with the genuinencss with which he holds his
beliels and has fought for them zealously for many years, But those beliels {evidently shared
by the other Defendants as well) at their corc come down to rejection ol any EPA

invalvement in Defendants’ operation of CVSA, regardless of what the law may require.

 Her testimony and that of Jobn Zampino was given at the EPA administrative proceedings
in November 2005 and was incorporated by agreement into this record.

T Wy, Zampine’s lestimony that there is no vertical connection helween the wetlands and the
aquifer was too derivative of data from others who did not testify to be given much weight, 1t
is not determinative of the issue ol whether the wetlands are waters of the state, in any evenl.
Mr. Macacchion’s testimony as o the aguiler conncction, based on his own analysis, was
muore credibic in this respect as well.




Defendants demonsirated their strong desire 1o have complele liberty to proceed enly us they
themselves sce fit.

All ol this taken together demonstrates Mr, [lelms strong bias and motivation to
defeat the State by any possible means, including the shaping of his lestimony to be less than
fully candid. Elis testimony so appearcd to the Couwrt as to history of the wetlatds (including
the uncorroborated cut pipe story), his stated purposes in discharging o the wetlands and
other key matiers of cvidence. His evident intention {with his co-Defendants) now to avoid
compliance with the Drinking Water agresment they made in open court confirms his lack of
credibility.

As a further equitable defense to the Water Pollution violalions, Defendants contend
thal they should not be held responsible for violations oecutring after the submission of their
NPDES/TTI Permiit applications pursuant to the Consent Decree in the first lawsuil, becausc
it was “complete and approvable” as submiited and supplemeniled and should have heen
granted.

The Consent Decree requived the submission of “complete and approvable” permit
applications by May 14, 2002. It further required that, “In the event that Ohio RT'A has
conunents vn the P1T andfor NPRES applications, Defendants shall modily the TT and/or
NDPLS (sic) applications in accordance with Ohia EPA comments and immediately resubout
the TTT and/or NPDLS applications in accordance with Ohio EPA comments.”™

Defendants submitted an application on July 16, 2002, providing for the wellands to
be used for tertiary trealment. A defailed comment letter was senl in response by OEPA on
August [3, 2002, including requests for an engineering report and an alternative method of

treatiment in the cvent of weitands failure, as well as other very exiensive information.




Neither the cngineering report nor most of the other requested information was cver
provided.

OFPA accordinply demied the application on March 9, 2004,  An administrative
appeal was taken from the denial on April 8, 2004, resubting in an initial affirmance, from
which a second-fevel administrative appeal was taken that remains pending. The application
roview process witl now be mooted, however, by the Courl’s requircment that Detendants
connect to the new sewer.

This Court must accordingly evaluate the evidence concerning the application de
novo, nolwithstanding the lack of administrative linality. This is for (he purpose of
considering Defendants’ contention that their unpermitted discharges into the wetlands wore
the unaveidable consequence of OLPA’s arbilrary and vireasonable lailure to approve the
applications when thcy were submilted. Defendants contend that their conduet could not
then be considered violalions.

The Courl finds that Telendants did not have an cxpectation thal the pormit
applications would be approved. Only limited information was submitled to support a very
atypical, even cxperimental proposal that could have a potentially adverse impacl on
wetlands, Telendants’ consulting engincer had done no other work involving the use of
wellands for wastewater treatment, even as of the time of trial, and based the proposal only
on research and study, rather than actual experience. Any cxpectation that EPA would asccep
the applications as submitted plainly would have been unreasonable. Lhe Court must also
consider the applications in the context of the entive record, vory much including Defendants”
unrelenting resistance to EPA regulation. It can only be concluded that the applications were

not submitted and purswed in pood faith.
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‘this is especially made clear by the Defendants™ Apd 8, 2004, Request ior
Adjudication Hearing, which acknowledged an express refusal o provide the requested
engineering veporl and other information. B illusirates Defendants” combalive stance.  The
Defendants® plain puvpose was to continue the halile with EPA, creating the further delay that
has in fact occurred. They did not seck to bring aboul inal resolution of the long controversy
contemplated by the Consenl Decree, other than by gaining FPA’s surrender to Defendants’®
positions. Nor do they intend to do otherwise now,

Whilc not directly al issue in the proccedings in the new case, Defondants thus also
clearly violated the requirements of the Consent Decree by failing to submil “complete and
approvable” applicalions and then to supplement them as OEPA reasonably requested. They
perpeluated the litigation, rather than coneluding it by good faith compliance with the
Consenl Decrce. The Court will consider the implications of that Jurther at the January 8,
2009 hearing.

The Water Pollution violalions concern the discharge info the wottands,  Plaintiff
cstablished  clear factual basis for 19,040 days of Water Pollution violalioms, as atleged in
the Complaint. The evidence was nol refuted.  While the Water Pollution violations did not
create the levet ol risk to public health and safely of the Drinking Water vialations, the actual
impact on the wellands was greatly detrimental, as shown by the comparison Lo the adjacent
unpolluted wetlands and the olher evidence. The polluted arca of the natural wellands is
moreover openly accessible to childven living in the CVSA complex and others.

The evidence demonstrated that this long battic has been excepiionally difficult (or
Ohio EPA, requiring far more resoutces than in most cases. 1here was no divect evidence

prescited concerning Defondants’ cost savings for non-compliance, bul the indireet evidence
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demonstrated thal such savings were substantial. Clearly, Defendants have cxpended very
farge sums for litigation, which was presumably eonsidered economically justified by then,
cven if they were also idevlogically motivated. No cvidence concerning Defendants’
[inancial condifion was presented.

HE  APPLICABLE LAW

This Court derives ils jurisdiction from Ohio Const. Art. 4, §4. Itis a court of general
jurisdiction. There are no specific grants or limitations of jurisdiction in the statulcs
pertaining to envirommental matters,

Revised Code Chapler 6109 scts forth the statutory regquirements pertaining to Safe
Drinking Water provided by public waler systems. A “public water system™ is defined m
R.C. 610901 as one thal has at least fifteen service conncctions or regularly serves atl least
twenty-five individuals. Vielations of the chapter, rules adopted under it, or ovders or tenms
or conditions of licences, licence renewals, variations or exemptions granted by the Dircctor
of Fnvironmental Protection arc prohibited by R.C. 6109.31. Fach day of noncompliance is
a separate violation. Civil penaltics for vielations may be assessed up 1o $25,000 per day of
violation pursuant Lo R.C. 610933,

Regulations applicable to Safe Drinking Water are contained in OAC Chaplers 3745-
&1, -8 and -84. “Service connection” is defined in QAC 3745-84-01(A)3) as the “pipes,
[etc.] comnecting a waler main to any building outlet.”  The delmition of “public water
system” is furlher stated in OAC 3745-81-01{FTT), con@mstent with the statulory definition, 1o
mean regular service W an average of al loast twenty-live individuals at least sixty days ouwl

of the year. Regulations applicable to chlorination are contained in OAC 3745-83-01. Other
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testing, momitoring and repoiting requirements concerning contaminalion and other aspecis
ol system operation are found in OAC 3745-81 and -83.

Revised Code Chapter 6111 concerns Water Poliuiion Centrol. “The corresponding
regulations applicable here are in Ohio Administrative Code Chaplers 3745-1,-32, =33, and
42, R.CL6111.04(A) 1) prohibits acts of pollution of walers of the state, which constitutes a
public nuisance undet subdivision (2). “Waters ol the state™ are defined in .C. 6111.01¢(H}.
“Wetlapds™ ane certain levms pertaining to them are defined in R.C. 6111.02. Violations ol
the requirenients of Chapter 6111, including orders, rules or terms of conditions of permits
adopted or issued by the Director, are prohibited by R.C. 6111.07. Tach day of winlation
conslifutes a separate offense, R.C. 6111.09(A) vequires the assessment of civil penalties ior
such violations, up to $10,000 per day of viofation.

Civil penallics are mandaloty where a violation has oceurred, but the Court possesscs
broad discretion as to (he amount of the penaltics, fllowing four eriteria plus consideration
ol mitigation laclors, as set forth in State v, Dayton Malleable (2nd Dist.), 1981 Ohio App.
LEXIS 12103, #8-9, rev'd on other grotnds, Stafe v. Dayton Mulfeable (1982), 1 Ohio St
3d 151

Step 1 - Factors comprising Penalty . . .

|1} the sum appropriate (o redress the barm or risk of harm to public health or the
evITOIneLS,

[2] the sum appropriste 1o remove Ihe cconomic bencfit gained or fo be gained from
delayed compliance,

[3] the sum appropriate as a penalty for violalor's depree ol recaleitrance, defiance, or
indifference to requiremcnts of the law, and

14| the sum appropriate 10 recover unusual or extraovdinary enforcement costs thrust
upon the public,
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Step 2 - Reduction lor Mitigating Iactors . . .

[1] the sum, if any, to reflect any part of the non-compliance altributable to the
government itself,

[2] the sum appropriaic to reflect any part of the non-compliance caused by factors
completely beyond violator's control {floods, bires, cte.)

State v, Tri-State  {rowp, e [?“’ Dist.  App), 2004 Ohio 4441, 9104,
State ex rel. Petre v, Maurer Mohile Home Court, Ine. (6" Dist. App.), 2007 Ohio 2262
VU53-61, Stafe ex rel. Dann v, Meadowiake Corp. (5" Dist. App.), 2007 Ohic 6798, €51
The penally is intended to deter and must be large enough to hurt the offender. Tri-State, foc.
cit,

The term “availability and accessibility” of a sewcer has not been construed as it is
used in QAC 3745-33-08(C). ITowever, (he torm appears in RO 6117.51, concerning sewcr
comnections thal may be required by a counly government, There is an exemption under
division (D) of the statuie, “when both the loundation wall of the swucwre from which the
sewage of other waste originales and the comumon sewage collcction system are moro than
two hundred leet from the nearest boundary of the ripht-of~way withn which the public
sewer is located.” The exemption has been held notl w apply to structures thal have any
foundation wall within tweo hundred feet ol (he right-of-way. Fry v. Hildebrant (12" Dist.,
1985}, 26 Ohio App. 3d 126, 128; State v. Simen (Flamilton Mun., 2000), 108 Oho Misc. 2d
56, 60.

The Courls arc cmpowcered to issue injunctions to enforce R.C. Chapters 6809 und
6111, The State need not satisfy the requiremenis of traditional equaty i an injunction 1s
otherwise warranted to remedy a regulatory vielation involving public health, safcty or

wolfare. Ackermean v. Tri-City Geriatric & Health Care, Ine. (1978), 55 Ohie 5t. 2d 51, 57;
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Mid-America  Tire, e, v PT7 Trading Lt (5.Ct) 2002 Ohio 2427,
ity of Waoster v. Eatm’t One, Inc. (9" Dist. App.), 2004 Ohio 3846, This principlc has been
extended to envivenmenial matlers. State ex rel. Celebrezze v. Ohio Ol Field Service (7"
Dist.), 1984 Ohio App. LEXIS 10812, *6.

IV. ANALYSIS

The Court has junsdiction over this matter. Phe liipation was properly authorteed,
but this Court’s jurisdiction is nol controlled by the Ohio EPA Dircctor’s actions, i any
evenl, Neither is the issue concerning the number of “service conncctions™ that might mpac
ETA’s vegulutory authority jurisdictional as to this Court.

Defendants® water distribution system s a “public water system.” CVSA is » single
building lor this purposc, notwithstanding the firewall between two sections. Tis served by a
single water distribution system, whelher one ot two wells feed the system at any given tine.
‘The population of the complex has always exceeded twenty-live persons.  And thore arc
Hnrly-Tour “service comncetions,” the piping te cach apartment unit constifuling a separate
connection. Likewise, the sewage reatment gystem is a “scmi-public disposal system.”

The wetlands here are in fact “wellands” guah(yimg as “waters of the state,” within the
meaning ol the applicable statutes and rules. Partially treated sewage canmol be discharged
into them witheut a pernzit, as Delendants have done.

Delendants ave required to conncet to the public sewer system by both the conditions
of the permit under which they operate ihe package plant and the picsent regulations. The
. public sewer i3 “available and accessible,” even using the statutory stmdard for county-
required conmection thal is not dircetly applicable here, The Court is moreover empowered

to order such connection as a remedy for Defendants’ Water Pollution violations.
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Similarly, Delendants are vequired to conacet to the public water system and (o
disablc the wells from use by the CVSA complex, by their express agreement and pursuant to
the Court’s power to order an injunctive remedy lor the Dvinking Water violations.

The Stalc casily met its burden to establish the alleged number ol days of viclations as
to both Safe Drinking Waler {19,040) and Water Pollution (25,797). The Water Pollulion
violations created a public nunisance. Injunctions to remedy the violaltons and against future
violations are fully warranied.

Civil penaities must also be imposed. As lo the Watler Pollution penally to be decided
now, (he maximum statutory amouat of $190,400,000 does not provide useful guidance, cven
as o slarting point.  Indced, the State itself has asked for a penalty of only $500,000. The
Court cannot establish the approprate penally mechanically in this ease, rather it must
consider what will do substantial justice under all ol lhe circumstances, looking to the
eslablished eriteria and precedent for guidance.

Following the Daypfon Maffeable criteria, a penally m the amount sought by the State
15 clearly warranied by the cvidence. 1) The harm to the cnvironment was significant; 2)
Defendants  gained  substantial econmmic benelit from  their delay in compliance; 3)
Defendants’ recaleitrance, deflance, and indifference o reguirementls ol the law have been
exlreme; and 4) unusual and extraordinary cnforcement costs have been lhrast upon the
public. There are no mitigating {actors.  BDefendants’ non-compliance was entirely the
product of their own decisions. Defendants presenied no evidence ihat they would be unable
to pay such 4 penaliy,

The rceent decision in Meadowlake, supra, provides The most uselul guidaice to the

| presenl aspect of this case, cven though it was a Drinking Water case withoul Waler




Pollution allegalions. There, a penalty of $300,000 was allirmed in Stark County, very near
CVSA, for approximately 1000 days of violation, with findings of intentiomal misconduct
analogous 1o but less far reaching than that of Delendants here. ‘There was no evidence of
direct hare io (he public. ‘T'he record in the present case demonstrates far more egregious
circumstances than those m Meadpwlake.

A penalty of $493,500 was assessed by the trial court in Dayfon Malfeable, supra, for
564 days of violation, including a deduction for mitigating factors. The Cowrl of Appeals
took no issue with the irial court’s method of analysis, including the penaltics asscssed per
day, but remanded because it did noi iind the cvidence supported the nuriber of days of
violation [rom winch the trial court had caleulated the penally amount. In Tri-Stare, stipra, a
penalty of $362,185 was alfirmed (i 3,774 days of vielation. In Mawrer, supra, a pevaltly of
$62.902 was affirmed for approximately 4000 days of violation, but taking into account
various miligation Factors and the violator’s ability to pay. A penalty of $500,000 for the
present Defendants” Water Pollution violations would thus be entirely consistent with Ohio
precedent and would do substantial Justice.

Under the circumsiances of the present case, however, the Couwrt belicves that a
condifional abatcment of the penally would best serve the public interest, in order to atlan
compliamee and o genuincly final conclusion to this fong conlroversy, Conscquently, the
Court will impeose a civil penally of $500,000 wpon the Defendants, joinlly and severally,
But all but $150,000 of the penalty witl he abated if the Defendants complete connection o
i the public sewer systems, as the Court has ordered, within 120 days of the date ol tus
Judement. A further $100,000 will be abated, in two parls, i1 Delendants remcedy their past

Waier Pollution violations as ordered within a satisfactory time.
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The remaming cash penalty is large cnough o avoid rewarding Defendants for their
misconduct, coupled as it is with the reguirement ol comphiance Oral they have fought against
it s0 long.

V. CONCLUSION, INCLUDING PARTIAL JUDGMENTS
A, Plaintiff's demand for a permanent injunction is GRANTED, as follows:

1. Within 90 days of the date of this Judgment, Defendants shall abandon their public
waler system and shall conneet (o the waler main focaled m the street on Massilion Road in
front of CYSA that is owned by Agua Ohio Waler Company.

2. Within 120 days of the date of this Judgment, Defendants shall abandon their
presenl wastewater treatment works and conneet to publicly owned treatment works, by
tying-in to the sewer line located in the street on Massitlon Road in front of CVSA {lhe
Akron-Canton Regional Airport Runway 5/23 Saletly Arca lmprovement, P number
5050370,

3. lmmediately upon complyving with Paragraph 2 of this Judement, Deofendants
shall decompussiom their present scwage disposal system and without delay clean it up,
properly dispose of remaining sludge and waste, and render il sale, imaceessible o the public,
inoperable and ineapable of receiving, discharging and leaking any sewage, waste or other
material.

4. Immediatcly upon complying with Paragraph 2 of this Judgment, Defendants
shall cease discharging sewuge into the wetlands and shall submut to Olmo ERPA for approval
a wetland restoration and enhancement plan, Defendants shall without delay modiiy the plan

as EPA direets and then shall implement it immediately upon its approval by LPA.
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5. Defencdants arc pormancntly cnjoined from vielating Ohio Revised Code Chapters
G109 and 6111 and the rules promulgated and adopted uonder those laws, as they shall be in
effect from Bime 1o time,
1. Plaintiff™s demand for judgment For civil penaliies and costs Jor violaton of RO
Chapter 6111 is GRANTED, as follows:

1. Delendants are joinlly and severally hable lor a civil penally of $300,000.04 for
19,040 days of vielations of R.C. Chapter 6111, for which the Statc of Ohio iz pramted
judgment, to bear inlerest as provided by law.

2. The civil penalty shall be abated as follows:

A $350,000.00 of the civil penalty shall be abated by further Order of the Court if
[3elendants comply with Paragraph 2 of the injunction granted above.

B. A lwither $50,000.00 of the eivil penalty shall be abated by (urther Order ol the
Court if Defendants comply with Paragraph 3 of the injunction granted above,

. A lurther $50,000.00 of the civil penally shall be abated by [urther Order of the
Court if Defendants comply with Paragraph 4 of the injunction granted above,

3. Dclendants shall pay the costs of thas action and arve joinlly and severally
responsible Tor doing so. PlaintifCs demand lor atommey {ees and expenses is denied.

I'T IS 50 ORDERE.

Becember &, 2008 ZZ / J\/-\:
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TUNGE ROBFRT M, Grﬁ::;rr\f"“

cer Messes, Joel and JTames Helms
Attarneys L. Scott Tlelkowski and Jessica Alleson
Attorney Jfohn C. Picrson
Allorney William 1. Whitaker
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